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Bank Deposit by Trust Company as Trustee in 
Company’s Banking Department Held Proper 


A deposit by the trustee with itself, instead of in another 
bank, was held to be legally authorized, and the resulting 
relationship was that of debtor in the banking department to 
creditor in the trust department. City Bank Farmers Trust 
Co. v. Pedrick, U. S. District Court, S. D. New York, 69 
Fed. Supp. 517. 

Plaintiff, in this case, is a New York trust company which 
functions pursuant to the Banking Law of New York. The 
bank account here involved had been maintained in his own 
name by the decedent in National City Bank of New York 
prior to July 81, 1989. On that day he created a living trust, 
naming and designating the plaintiff as sole trustee. The 
trust agreement recites the assignment to the trustee of 
certain securities and “Cash: Seventy-nine thousand Dollars 
($79,000.00).” That sum was the amount of the said deposit 
in the National City Bank, and upon receipt thereof by the 
trustee, the latter deposited it with itself individually, in an 
account designated “City Bank Farmers Trust Company, 
Trustee Edwin Prestage u/a 7/81/89 with Edwin Prestage— 
No. 20050,” and the said sum of $79,000 remained so deposited 
continuously until and including the date of the death of 
Edwin Prestage. The trust was revocable in whole or in 
part and was subject to amendment, the trustee’s consent 
being had, and upon revocation the trust fund was payable 
to Prestage; the latter reserved full investment control in 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 417. 
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himself, to be exercised “by an instrument in writing delivered 
to the Trustee and unless otherwise directed by the Settlor 
in writing, the Trustee shall retain the property (including, 
but not by way of limitation, cash) from time to time held 
by it hereunder.” ‘The agreement by its terms was to be 
governed, construed and regulated by the laws of the State 
of New York. The trust company was a member of the 
Federal Reserve System and as trustee deposited said deposit 
in its banking department. It was held that, under New York 
Banking Law, the deposit was proper and legally authorized, 
and the resulting relationship was that of debtor in the banking 
department to creditor in the trust department. It was 
further held that the deposit was not only proper under the 
law invoked by the parties to this trust agreement, but it 
was also sanctioned under the statute governing State banks 
becoming members of the Federal Reserve System. The 
opinion of the court is as follows: 

The question for decision is whether Section 868(b) of the 
Internal Revenue Code, 26 U.S.C.A. Int. Rev. Code, § 868(b), 
applies to the bank account hereinafter described so that it is not 
to be deemed property within the United States, for estate taxation. 

The statute reads: 

“§ 863. Property without the United States 

“The following items shall not, for the purpose of this subchapter 
(Basic Estate Tax), be deemed property within the United States: 

“(a) ... (Not involved). 

“(b) Bank deposits. Any moneys deposited with any person 
carrying on the banking business, by or for a nonresident not a 
citizen of the United States who was not engaged in business in the 
United States at the time of his death. 53 Stat. 131.” 

All material facts are stipulated, except as to the banking tech- 
nique and practice employed in this case, and as to that there is 
no dispute, so that the following statement of facts in brief narrative 
can be regarded as the findings: 

Edwin Prestage, above named, died October 11, 1940, a British 
subject, residing and domiciled in England, and was not engaged in 
business in the United States. 

His will, dated March 21, 1988, was duly probated on April 17, 
1941, in England, and was thereafter recorded in the Surrogate’s 
Court, New York County, and ancillary letters testamentary were 
duly issued by that court to the plaintiff, which duly qualified there- 
under and has ever since continued as ancillary executor. 
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The bank account here involved had been maintained in his own 
name by the decedent in National City Bank of New York prior to 
July 31, 1939. On that day he created an inter-vivos trust, naming 
and designating the plaintiff as sole trustee. 

The trust agreement is annexed to the stipulation, and no extended 
quotation therefrom is presently requisite. 

It recites the assignment to the trustee of certain securities and 
“Cash: Seventy-nine thousand Dollars ($79,000.00)” 

That sum was the amount of the said deposit in the National 
City Bank, and upon receipt thereof by the trustee, the latter 
deposited it with itself individually, in an account designated “City 
Bank Farmers Trust Company, Trustee Edwin Prestage u/a 7/81/89 
with Edwin Prestage—No. 20050,” and the said sum of $79,000 
remained so deposited continuously until and including the date 
of the death of Edwin Prestage. 

Incidentally, between July 31, 1939, and the latter date, items 
of income from the securities, totaling $1,377.02, were likewise so 
deposited, the said income being subject to distribution to the Settlor 
during his life, and then to his wife during her life. 

The trust was revocable in whole or in part and was subject to 
amendment the trustee’s consent being had, and upon revocation 
the trust fund was payable to Prestage; the latter reserved full 
investment control in himself, to be exercised “by an instrument in 
writing delivered to the Trustee and unless otherwise directed by 
the Settlor in writing . . ., the Trustee shall retain the property 
(including, but not by way of limitation, cash) from time to time 
held by it hereunder.” 

Thus the $79,000 was required to be held by the trustee, uninvested, 
until Prestage should direct otherwise in writing. 

The agreement by its terms was to be governed, construed and 
regulated by the laws of the State of New York. 

Since as to the $79,000, at least, the trustee had no option but 
to maintain it in the form in which it was received, until the Settlor 
of the trust should instruct otherwise (and there is no assertion 
that he ever did), it is difficult, if not impossible, to understand the, 
statement of the Commissioner, in rejecting the claim for refund 
(the presently contested item having been paid by reason of an 
adverse determination by the Commissioner based upon his audit 
of the original return), contained in the rejection of May 12, 1945: 
“|. . He (decedent) only had an interest in the income, had no owner- 
ship or interest in the corpus of said trust, and had no control over it.” 

It must be apparent that he not only had control over it, but that 
he was the only one who did. 

By reason of the rejection of the said claim, this suit was instituted 
against the Collector. 
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Seemingly this is a case of first impression, so far as reported decisions 
are concerned. 


Certain propositions may be stated to clarify the course of adjudi- 
cation: 


(1) If this bank account had remained in the name of the Settlor 
Prestage, it would not have been subject to the Federal Estate Tax. 
This is so by the terms of the provision of the Internal Revenue Code 
which has been quoted. 

(2) If the $79,000 National City Bank deposit had been cashed by 
this trustee, and the proceeds in the form of currency or specie had been 
retained in its vaults, earmarked as a portion of the trust property, it 
would have been taxable under Section 862(b), 26 U.S.C.A. Int.Rev. 
Code, § 862(b), which reads as follows: 

“§ 862. Property within the United States. 

“For the purpose of this subchapter— 

“(a) ... (Not involved). 

“(b) Revocable transfers and transfers in contemplation of death. 
Any property of which the decedent has made a transfer, by trust or 
otherwise, within the meaning of section 811(c) or (d), shall be deemed 
to be situated in the United States, if so situated either at the time of 
the transfer, or at the time of the decedent’s death. 53 Stat. 131.” 

(3) If this trustee, as such, had deposited the said $79,000 and the 
said $1,377.02 in another similar banking institution, the point at issue 
probably would not have arisen. 


It will be seen that it is necessary to consider whether there was such 
a change effected in the essential character of the Prestage National City 
Bank account, by reason of the making of the trust agreement and its 
operation, as to render the first proposition inapplicable. 

The instrument creates an inter-vivos trust, for the life of the Settlor 
and his wife if she survives, the income being payable to him so long 
as he lives, and then to her; upon the death of the survivor of those two, 
distribution of the principal is to be made according to the exercise of 
a power of appointment according to the will of such survivor; failing 
effectual appointment, distribution is required according to intestate 
succession under the laws of the State of New York. 


The important provisions touching the control and management of 
the trust fund by the Settlor have been sufficiently explained to justify 
the statement that the instrument comprehended many attributes of 
agency vested in a corporate trustee for the convenience of the Settlor. 
When the posture of world affairs in July of 1939 is recalled, it is ap- 
parent why a British subject might wish to place the legal title to some 
of his property in a trustee, who would be subject, however, to his 
direction and control, and whose functions could be terminated at the 
pleasure of the creator of the trust. There can be no question that the 





THE BANKING LAW JOURNAL 465 


trust estate, if invested in securities, would have been taxable for estate 
tax purposes, in its entirety, under 26 U.S.C.A. Int.Rev.Code, § 862(b), 
as property of which the decedent had made a transfer by revocable 
trust. The taxable status of such estates has been too frequently ad- 
judicated to permit of discussion. 

Whether the bank deposit should be deemed to be non-taxable would 
seem to depend upon whether its inclusion within the revocable trust 
‘should operate to remove it from the non-taxable status created by the 
statutory provision first quoted. 

The legislative purpose reflected in this enactment is thus stated in 
the defendant’s brief: 


“Senate Report No. 275, 67th Congress, First Session, relating to 
the Internal Revenue Bill of 1921 (Cum.Bul.1939—1, Part 2, P. 199) 
states: 

“ Section 403(b)3: Under existing law the proceeds of insurance 
upon the life of a nonresident decedent, where the insurer is a domestic 
company, is deemed property within the United States. This has been 
found to place American insurance companies at a disadvantage in 
competing with foreign companies, and, in order to remedy this situation, 
the proposed bil! expressly states that such insurance shall not be 
regarded as property situated in the United States. A like provision 
is made respecting moneys deposited with any person carrying on a 
banking business, by or for a nonresident decedent who is not engaged 
in business in the United States at the time of his death.’ ” 


The defendant argues that an American bank would not be under 
any disadvantage as compared with a foreign bank in this case, since 
the deposit, as has been stated, was already in the National City Bank at 
the time of the transfer, July 31, 1939, and therefore should be held to 
fall within the provision of Section 862(b). 

The difficulty with that argument is that Section 863(b) does not 
in terms limit its operation to moneys which had been deposited in 
foreign banks immediately prior to being “deposited with any person 
carrying on the banking business, by or for a nonresident. . . .” 

Since the legislative purpose was to favor American banking in- 
stitutions, the inquiry then must turn to the question of whether they 
are to be any the less favored, where the deposit is made pursuant to the 
terms of an inter-vivos trust, than would be the case of a deposit made 
by an individual. I can see no difference, so far as the maintenance of 
the competitive position of banks is concerned. 

Nor can it be perceived that a bank deposit is transmuted into some- 
thing else because it constitutes one element of a trust estate. This 
would seem to be true, even though the creator of the trust had not 
retained the complete power of control over that deposit which is re- 
vealed in this case; such retention, however, adds emphasis to the 
preservation of its essential character by a bank deposit, even after it 
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passed into the trust. To hold otherwise would mean that the inclusion 
of the bank account in the trust would subject the decedent’s estate to 
a greater tax than could have been assessed, had the deposit been re- 
tained by him outside the trust, a result which is incongruous in view 
of the many decisions which explain why a conveyance in trust is dis- 
regarded for estate tax purposes, where the powers of revocation and 
control are retained by the Settlor. 

It remains to consider whether the deposit by the trustee with itself, 
instead of in another bank, operated to erase the immunity from taxable 
status which would otherwise attach. 

The proof is that the ordinary relationship of debtor and creditor 
between the plaintiff Trust Company and the trustee resulted from the 
deposit in question, thus: 

The New York State Banking Law, Section 100-b, Subdivision 1, 
reads: “1. Investments. All investments of money received by any 
trust company as... trustee of a trust of any kind, ..., shall be at its 
sole risk, and for all losses of such money the capital stock, property and 
effects of the trust company shall be absolutely liable, unless the invest- 
ments are such as . . . are permitted in and by the instrument or words 
creating or defining the trust... . Any moneys of such estate or fund 
awaiting investment or distribution may be held on deposit by such 
trust company in its own name, subject to the provisions of subdivision 
four* of this section; provided that appropriate entries showing the share 
or interest of each such estate or fund in the moneys so held on deposit 
shall, at all times, appear upon the records of such trust company.” 

The deposit here made therefore was legally authorized, and the 
resulting relationship was that of debtor in the banking department to 
creditor in the trust department. See Matter of Howell’s Estate, 237 
App.Div. 56, 260 N.YS. 510. 

This deposit was reported to the Federal Reserve Bank (See Exhibit 
2) pursuant to the instructions embodied in Exhibit 3. 

It is important to remember that the plaintiff is a New York trust 
company which functions pursuant to the Banking Law of New York. 
Subdivision 3 of Section 100-b creates a priority in the payment of 
fiduciary funds, in the event of liquidation, thus: “3. Preference. If 
dissolved by the legislature or the court, or otherwise, or liquidated by 
the superintendent or otherwise, the debts from any trust company as 
guardian trustee, executor, administrator, committee or depositary, 
shall be entitled to priority of payment from the assets of such trust 
company on an equality with any other priority given by this chapter.” 

The foregoing was given effect in Matter of Arcadia Trust Co., 240 
App.Div. 166, 268 N.YS. 759, in which priority in the payment on 
liquidation was confirmed, of deposits made in the banking department 





*Touching interest upon uninvested funds. 
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of a trust company, by itself acting as trustee under “personal” trusts, 
i. e., non-testamentary trusts. 

National Banks are governed by the statute found in 12 U.S.C.A. 
§ 86 et seq. 

Section 248, dealing with the powers of the Board of Governors of 
the Federal Reserve System, confers the authority in subsection (k) to 
grant the right to act as trustee or other fiduciary; it reads in part: 
“Funds deposited or held in trust by the bank awaiting investment shall 
be carried in a separate account and shall not be used by the bank in 
the conduct of its business unless it shall first set aside in the trust 
department United States bonds or other securities approved by the 
Board of Governors of the Federal Reserve System.” 

By the terms of Title 12 of Code of Federal Regulations, § 206.9, 
this subject is covered in detail, and it is therein provided that the said 
securities shall have a market value equal to the amount of the trust 
funds so used. 

That regulation would apply to the case of a deposit by a National 
Bank as trustee, in its own banking department. 

State banks which are members of the system are subject to the rule: 

Section 208.6(b) (3) 

“(3) If funds held by such bank as fiduciary are deposited in its 
commercial or savings department or otherwise used in the conduct of 
its business, it shall deposit with its trust department security in the 
same manner and to the same extent as is required of national banks 
exercising fiduciary powers.” 

To the foregoing there is appended a footnote, on page 940 of the 
code, reading as follows: “In cases where trust funds are fully pro- 
tected by a statutory preference in all of the assets of the bank over 
its general creditors, the Board may waive compliance with this con- 
dition. However, if compliance be waived in any case, the Board ex- 
pressly reserves the right to require compliance with the condition if, at 
any time, it feels that such trust funds are not adequately protected.” 

This plaintiff was advised by the Federal Reserve Bank of New York 
under date of July 23, 1935, that compliance with the regulation last 
above quoted was waived, subject to the right to require compliance 
“if at any time the Board feels that trust funds deposited in your bank- 
ing department are not afforded adequate protection.” (See copy of 
letter attached to plaintiff’s reply brief.) 

This seems to mean that competent banking authority regards the 
priority attaching to fiduciary funds on liquidation according to the 
New York statute, as securing an equivalent protection to the reserve 
requirement under the Federal statute, unless special circumstance to 
the contrary is shown. Applied to the instant facts, this means that 
the deposit of the $79,000 by trustee with its own banking department 
was not only proper under the law invoked by the parties to this trust 
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agreement, but it was also sanctioned under the statute governing State 
banks becoming members of the Federal Reserve System. If this is a 
valid conclusion, there seems to be no escape from the further conclu- 
sion that this deposit never lost its character as such; it never was 
money as the defendant’s briefs refer to it four times; it was a bank 
deposit when taken over by the trustee; and it was a bank deposit when 
the trustee became the creditor of its own banking department under 
the circumstances related, and it was a bank deposit when the decedent 
died, in effect made by him (i. e. under his control and pursuant to his 
direction) or it was made for him by his trustee who for this purpose (in 
view of the provisions of the agreement) and to this extent, may be 
deemed to have been his agent. 

If Fesenmeyer v. Salt Springs National Bank, 2 Cir., 92 F.2d 599, 
is cited as an authority to the contrary, I do not so read it. The decision 
is that the balance on deposit by the bank in liquidation was held as a 
fiduciary fund; thus on page 601: “It (the bank) dealt with it (the 
fund) at all times through its trust department.” In consequence, 
resort to security held by the State Superintendent under the New York 
State Banking Law was held to be proper, pari passu with others 
similarly situated. 

The factual difference between that case and this would seem to be 
obvious. 

It results therefore that the $79,000 was a bank deposit not taxable 
for estate tax purposes, any more than it would have been, had the 
decedent retained it in his own name. It did not become money held 
by the trustee as in proposition (2) above stated. 

Since the item of $1,377.02 represented income received by the trustee 
prior to the death of the decedent, and deposited by it in the same 
account as the $79,000, it was equally subject to the control of the 
Settlor, and is not, therefore, to be distinguished therefrom for the 
purposes of this case. 

Judgment ordered for plaintiff, to be settled on notice. 


Bank Held Liable for Value of Bonds Accepted for 
Safekeeping 


Where a bank receives bonds for safekeeping and for 
compensation, it becomes a bailee and its liability is to be 
determined by reference to the manner in which it discharged 
the obligations: which it assumed as bailee. The test of the 
plaintiff’s right to recover and of the deferidant bank’s liability 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1350. 
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is whether the defendant bank acted prudently and in good 
faith with relation to the securities entrusted to it for safe- 
keeping. Albers v. Credit Suisse, City Court of New York, 
67 N. Y. Supp. (2d) 239. 

In this case plaintiff, a Viennese merchant, deposited with 
the defendant bank in Switzerland for safekeeping five $1,000 
Yugoslavian government bonds. Later, the German govern- 
ment occupied Austria and incorporated it within the German 
Reich. Because of his religion, plaintiff was then removed 
to a concentration camp and was forced to sign a letter direct- 
ing defendant bank to transfer $10,000. The letter was typed 
upon stationery of plaintiff’s business, but plaintiff had 
nothing to do with its preparation; he had long been removed 
from his place of business and all his effects had been confis- 
cated. The letter was received by defendant bank in Zurich 
not from the plaintiff but from the Viennese bank. That 
bank, in enclosing the plaintiff’s letter, asked the defendant 
bank to transfer the bonds in accordance with the letter and 
to sell them for its account. Defendant bank followed these 
instructions. Prior to this time, however, defendant bank 
had received a letter through an intermediary of the plaintiff 
informing it precisely of the plaintiff’s status and requesting 
it to deliver the bonds only to the owner personally in Zurich. 
In holding that the bank was liable for the value of the bonds, 
the court wrote the following decision: 


Plaintiff sues the defendant bank for its failure to return to him cer- 
tain bonds which he had entrusted to it for safekeeping. The defend- 
ant denying liability, relies upon a letter signed by the plaintiff di- 
recting it to transfer the bonds to the account of a third party. The 
plaintiff seeks to avoid the effect of this letter by asserting that it was 
signed by him in circumstances which made it a nullity; that the defend- 
ant knew those circumstances, acted in disregard of them, and thereby 
acted in disregard of its obligations to him. 

Plaintiff was a Viennese merchant. In 1937 he deposited with the 
defendant bank in Switzerland for safekeeping five $1,000 Yugoslavian 
Government bonds. In March, 1938, the German government occupied 
Austria and incorporated it within the German Reich. In September of 
that year the plaintiff, because of his religion, was removed to a con- 
centration camp where he remained until April, 1939. In this period, 
and from time to time he signed papers and documents as they were 
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submitted to him by his captors; he had no choice, of course. He 
signed the letter in question without knowing its contents and without 
being permitted to read it, although there were times when, depending 
upon the whim of the functionary of the moment he was allowed to look 
over the papers that he was signing. He did not sign the letter as a 
condition of release from the concentration camp. The letter is dated 
September, 1938 and January 6, 1939; it was received by the defendant 
January 14,1939. It was typed upon stationery of plaintiff’s business, 
but plaintiff had nothing to do with its preparation; he had long 
been removed from his place of business and all his effects had been 
confiscated. The letter directed the defendant to transfer $10,000. 
Yugoslav bonds (sic) from his account to the account of Oe6ster- 
reichische Credit Anstalt, a banking institution in Vienna. The letter 
was received by the defendant in Zurich not from the plaintiff but from 
the Viennese bank. That bank, in enclosing the plaintiff’s letter, asked 
the defendant to transfer the bonds in accordance with the letter and 
to sell them for its account. The defendant followed these instructions. 

In June, 1938, a distant relation of plaintiff, wrote to a resident of 
Zurich, one Fleischman, describing the situation of the plaintiff. He 
stated in his letter that plaintiff was “in protective custody”; that he 
would be released only if he were to relinquish his property in favor 
of the state and that he had already done so. He went on to say that 
the bonds deposited with the defendant constituted plaintiff’s entire 
property and he requested that the defendant be asked to deliver the 
bonds only to the plaintiff in Zurich; that if the plaintiff’s firm were to 
ask for the bonds the request should be denied as the firm was no longer 
his. A copy of this letter was sent to the defendant which, through an 
employee, Kollreuther, on June 18, acknowledged its receipt and stated 
“in accordance with the request I had an instruction entered for the 
said deposit in accordance with which the deposit is to remain blocked 
and in case of any possible dispositions an inquiry must first be sub- 
mitted to me. Should such a case occur I shall be very willing to get in 
touch with you again.” An appropriate notation was in fact made 
upon the bank’s records. 

When the plaintiff’s letter instructing the defendant to transfer the 
bonds to the Viennese bank was received with the latter’s request, the 
defendant, by the same employee, did get in touch with Fleischman, 
but the result of his so doing is obscure. Kollreuther testified that al- 
though he communicated with Fleischman, “I did not have to receive 
any instructions from the Fleischman firm and I have also not re- 
ceived any instructions as it had no power of attorney.” Apparently 
nothing transpired, and the defendant without more, and without 
further inquiry, made the transfer. It then wrote the plaintiff that 
pursuant to his instructions it was transferring the bonds to the 
account of the Viennese bank; it called plaintiff’s attention to the 
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fact that there were only five bonds in his account, not ten. This 
letter was not received by the plaintiff until long after this transaction; 
indeed, as will be explained later, it could not be received by him. 
After plaintiff was released from the concentration camp he made 
his way to London, arriving there late in 1939; he then wrote the 
defendant for the bonds. The bank replied, in November 1939, that 
the bonds had been sold pursuant to his instructions and it sent him 
a copy of the letter it had “written” him the previous January. 

The test of the plaintiff’s right to recover and of the defendant’s 
liability is whether the defendant acted prudently and in good faith 
with relation to the securities entrusted to it for safekeeping. For 
there is no doubt that when the defendant received the bonds for safe- 
keeping and for compensation it became a bailee and its liability is to 
be determined by reference to the manner in which it discharged the 
obligations which it assumed as bailee. Ouderkirk v. Central National 
Bank of Troy, 119 N. Y. 268, 270, 28 N. E. 875, 876; Pattison v. 
Syracuse National Bank, 80 N. Y. 82, 36 Am. Rep. 582; Manhattan 
Bank of Memphis v. Walker, 130 U. S. 267, 9 S. Ct. 519, 32 L. Ed. 
959; National Bank v. Graham, 100 U. S. 699, 25 L. Ed. '750. The 
plaintiff takes the position, as I have said, that as a matter of fact 
the bank acted in total disregard of the instructions it had received in 
June, 1938 to ignore any letter of his purporting to transfer the 
bonds; and in disregard of its obligations to him; that it assumed 
an attitude of complacency in the face of specific information which 
it had concerning the plaintiff’s circumstances and of general informa- 
tion which it shared with banking institutions in Europe for a number 
of years preceding the outbreak of War. As the trier of the facts 
called upon to determine the facts and to exercise judgment upon 
them, I agree with the plaintiff’s position and I find in his favor. 
I append an exposition of my views as the trier of the facts. 

The plaintiff’s letter authorizing the transfer was, of course, void 
considering the circumstances in which it was signed. But if that 
were all before the defendant it could act upon the letter with im- 
punity; it would be putting too strict an obligation upon it, too 
onerous a burden, to ask it to go behind every letter of authorization 
that it received. But if it knew the circumstances in which the letter 
was written it could not rely upon it without being remiss in the duty 
it owed the plaintiff; and it did know thos¢ circumstances. It knew 
the general state of affairs in Germany and in the adjacent countries 
that had been forcibly seized by the German government. It knew 
of the destruction of life, of the torture and the confiscation of 
property visited upon numberless people for no reason other than 
their religion. It knew that the plaintiff was one of those persons. 
The letter which it had received in June of 1938 through an intermedi- 
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ary of the plaintiff informed it precisely of the plaintiff’s status. It 
had no communication from the plaintiff, or from anyone acting in his 
behalf, from June, 1938 until it received the letter of January, 1939. 
If the plaintiff had died in the intervening period, of course, defendant 
could not rely on the letter. The fact that it made no inquiry, con- 
cerning his whereabouts or his existence, is an indication of its inten- 
tion to rely only upon the formalism of the letter an to ignore all other 
circumstances. 

When the bonds were deposited with the defendant, the plaintiff 
had received a “certificate of deposit.” Under the regulations govern- 
ing the deposit, the “certificates” were not transferable and were to 
be delivered to the bank in case of withdrawal of the bonds. The bank 
was authorized to surrender the bonds to any bearer of the certificate. 
It agreed “before making the delivery” to “identify the qualifications 
of the party receiving same as far as possible, without, however, under- 
taking any obligation in this connection. If any deposit certificates 
are missing or, if they cannot be submitted for special reasons, the 
Credit Suisse may also be satisfied upon withdrawal of the entire 
deposit, with a receipt and a written declaration (which declaration is 
not subject to any further special formalities) stating that the de- 
posit certificates are null and void, signed by the depositor or the 
heirs of same.” No certificate accompanied the instructions to trans- 
fer the bonds, and the plaintiff’s letter did not account for its non- 
production. But the defendant neither asked for its production-nor 
did it make any inquiry as to the reason for not producing it, either 
.of the plaintiff or of the Viennese bank. In the face of what it knew 
of the plaintiff’s status—although it is true that there may have been 
cases where it could act. without receiving the certificate—its inertness 
in this instance is the equivalent of Jaxness and carelessness, .The 
plaintiff’s letter, it will be recalled, spoke of ten bonds. There were 
in fact only five; yet the defendant did not ask the plaintiff for an 
explanation ; it simply disposed of all the bonds in its possession. _ 

There is yet another telling circumstance against the defendant’s 
position: Upon receiving the plaintiff’s letter authorizing the transfer, 
it wrote to. him, as.I have said, acknowledging the receipt of his 
instructions and advising him. that it had. complied with them. . This 
letter, however, was not. mailed to the plaintiff at his last known 
address in Vienna. It was nat even addressed to him there. It was 
addressed to. him in care of. the defendant and deposited in its own 
files. Nor was this an isolated instance. It was the practice of 
the bank to keep in its own files letters which it addressed to depositors, 
customers and others with whom it transacted. business who_ resided 
in territory under German control and with whom it was aware that 
it was imprudent to communicate directly. It went through the 
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motions of “communicating” with such persons, by preparing letters 
addressed to them and placing the letters in their own files. 

_ The defendant cannot escape the implication of its conduct— 
that it knew the plaintiff was one of those persons who was not free 
to communicate with it, who was not free to use the mails for the 
conduct of his personal affairs or business affairs, and that it was 
useless for it to attempt to communicate with him. And above all 
it knew that the plaintiff was not likely of his free will to transfer 
property of his located in Switzerland to a bank in German territory 


controlled by the German government. Its suggestion that it 
adopted this peculiar method of “correspondence” as a measure of 


protection to those who were enmeshed in the lawless acts of the 


German government can hardly help its position. It says that it 


desired to keep its dealings with such persons secret from the German 
government. Yet if plaintiff’s letter represented his will, there was 
no need for secrecy. There was no reason not to address the plaintiff 
in Vienna, nor was it necessary as a matter of protection to him to 
conceal from the German authorities what it had done at the plaintiff’s 
request and the request of the Viennese bank itself. It certainly 
could do the plaintiff no harm if he had been informed directly. If 
proof were necessary to show the bank’s knowledge of the fact that 
the plaintiff was an automaton who was merely registering the will 
of a superior force and not his own when he signed the letter it lies 
in its course of “correspondence” and its justification of it. 

I cannot overlook the fact that the plaintiff did indeed obtain his 


release from the concentration camp, and that he was ultimately per- 


mitted to leave German territory; and if the defendant’s act in trans- 
ferring his property contributed to his release, the plaintiff might 
well be content with the result. Indeed, the defendant suggests— 
here taking a contradictory position—that even though it may have 


known all the facts it nevertheless saved the plaintiff “vexation” by 


making the transfer and it is therby exonerated. But can one say 
the plaintiff is alive and in this country because the defendant fol- 
lowed his “instructions”? 

At. this distance in time and place from a Europe on the eve 


‘of. an impending catastrophe it is impossible to say what motivated 
the defendant in disregarding the plaintiff's instructions. It may 


be that the defendant believed it was acting in plaintiff’s best interest 


when it did what it did do—to save him further torture and outrage, 


and ultimately to save him his life. But, on the other side, if I accept 
testimony that I rejected at the trial*—that two banks in countries 





* There is no reason why I should not accept this testimony to offset the in- 
ference suggested by the defendant of the ultimate and fortuitous wisdom of its 
act; I could not accept it as tending to set up a standard of care for the defend- 
ant—the ground upon which the plaintiff offered it. 
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non-contiguous to Germany which received similar letters from the 
plaintiff written in similar circumstances, ignored those letters— 
there is the fact that the plaintiff received his freedom without giving 
up all his possessions and there is no means of knowing why he was 
permitted to leave Germany. The pattern that emerges from the 
facts in this respect is too obscure and does not prevent the applica- 
tion of the basic rule of law. 

The bank was the steward of the plaintiff’s property. Its steward- 
ship required it to act in a prudent manner and in good faith. The 
evidence satisfies me that it did neither, that it relied only upon 
terms of the letter in reckless disregard of everything it knew bearing 
on the circumstances of the letter. It was not free to do so. 

There are a few questions of law raised by the defendant which 
I have not yet considered as I think they are without merit and 
their statement earlier in the opinion would have caused a digression 
from the discussion of what I believe to be the dominant facts. The 
“agreement of deposit” under which the defendant received the bonds 
contained the clause that “for the signature binding the Credit 
Suisse, . . . there are always required the signatures of two officials 
authorized for this purpose.” The letter of the defendant which 
acknowledged receipt of the letter from plaintiff’s relation and which 
stated “the deposit is to remain blocked” was signed by one individual 
only, Kollreuther and the defendant urges that this employee alone 
had no authority to make any agreement in behalf of the bank. But 
the answers are obvious. The references to “two signatures” is con- 
tained in a footnote under the clause dealing with the issuance of 
certificates or receipts for articles received for safekeeping and simply 
calls attention to the fact that receipts must contain the signatures 
of two officials. As I have said, no receipt was delivered to the defend- 
ant by the plaintiff or by the Austrian bank when the defendant trans- 
ferred the bonds; nor did the defendant ask for the whereabouts of 
the receipt. It acted upon the plaintiff’s letter alone; and it now 
defends on that basis. But the question is not as to the authority of 
the bank’s employee to make an agreement but whether he can be 
considered an agent to receive notice or information. The issue here 
is whether the bank exercised the proper degree of care in the light of 
knowledge which it had. Kollreuther had charge of the plaintiff’s 
account and other similar accounts, and the bank’s records relating 
to them; and his receipt of the letter describing the plaintiff’s con- 
dition was the bank’s; the information contained in it was information 
to the bank. Kollreuther was examined on interrogatories in Switzer- 
land, on behalf of the bank and as its representative for the purposes 
of this litigation and at no time in the course of his examination did! 
the defendant raise the question of his “authority.” 

The defendant also argues that the letter itself did not come from 
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the plaintiff but was second or third-hand and so hearsay and not a 
direct statement of fact; but the defendant, by Kollreuther accepted 
the contents of the letter as a statement of fact. 

The defendant suggests but does not press the point that the 
internal substantive law of Switzerland governs and should determine 
the question of liability. Cf. Russell v. Societe Anonyme Des Etablisse- 
ments Aeroxon, 268 N. Y. 173, 197 N. E. 185. But neither side 
offered any testimony on the Swiss Law. And in the absence of such 
testimony and notwithstanding Section 344-a of the Civil Practice 
Act the case is of the kind which should be decided by reference to 
our own rules as it is one arising out of customary banking practice 
as to custody accounts. Cf. Arams v. Arams, 182 Misc. 328, 45 N. Y. 
S. 2d 251. 

There is no merit to the contention—based on the provision in 
the deposit agreement that any suit arising under it must be brought 
in Switzerland—that our courts cannot hear and determine the con- 
troversy between the litigants. 6 Williston, Contracts, Rev. Ed. 1725; 
DeGorter v. Banque De France, 176 Misc. 1062, 29 N. Y. S. 2d 842; 
Id., 262 App. Div. 997, 30 N. Y. S. 2d 815; Wood & Selick v. Com- 
pagnie Generale Transatlantique, 2 Cir., 48 F. 2d 941. 

It was agreed that if the plaintiff is entitled to recover, the recovery 
should be $1,150 and there will be judgment for the plaintiff in that 
amount, with interest. 


Collecting Bank Not Agent for Depositor 


‘When negotiable paper indorsed without restriction is 
deposited in a bank and the depositor’s account is at once 
credited with the amount thereof, the depositor becomes the 
creditor of the bank; the bank becomes owner of the paper, 
and in making the collection is not the agent for the depositor, 
notwithstanding any right of the bank to charge back in the 
event of dishonor. Martin v. Huber, Supreme Court, 68 
N. Y. Supp. (2d) 53, 

In the instant case plaintiff argued that the bank became 
merely an agent for collection under the provisions of the 
Bank Collection Code. This statute states that “except as 
otherwise provided by agreement where an item is deposited 
or received for collection, the bank of deposit shall be agent 
of the depositor for collection.” The statute, however, was 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 329. 
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not applicable here since the deposits in question were intended 
by the parties to be for immediate credit and not for collection. 
Accordingly, the bank became the owner of the documents. 
It is of interest to note here that the agency theory of 
the Bank Collection Code has been discarded by the Com- 
missioners on Uniform State Laws, and that the purchase 
view set forth in City of Douglas v. Federal Reserve Bank, 
271 U. S. 489, has been tentatively adopted. See Uniform 
Bank Collection Act, Fifth Tentative Draft, 1984, Sec. 16. 


In its opinion, the court wrote as follows: 


This is a proceeding under § 924, Civil Practice Act, to determine 
title to attached property. A warrant of attachment was served 
upon the Manhattan Refrigerating Company against property of 
the defendants; and the People’s National Bank of Seattle, Wash- 
ington, claiming to be the owner of part of the attached property, 
has moved to release such part from the attachment. In accordance 
with the order entered on that motion, the issue of title to the property 
has been tried before the court. , 

Although three separate transactions are involved, the following 
basic facts are common to all. Defendants Midfield Packers are frozen 
food packers, engaged in business in Tiaacoma, Washington. Mer- 
chandise which may be assumed to have been sold to customers in New 


York and Philadelphia was shipped by Midfield to its own order - 


in care of Manhattan Refrigerating Co., New York, with instructions 
to notify the customers. Midfield sent the bills of lading in the first 
two transactions, and other documents in the third transaction, to 
Rathke & Co. in Seattle, who acted as their brokers or agents. In 
each instance, Rathke immediately paid Midfield the sales price of 
the merchandise, less brokerage, and drew a sight draft in the name 
of Midfield, indorsed it in blank, and deposited the document and 
draft in its own account at the People’s National Bank. The Bank 
credited Rathke with the full amount of the drafts immediately upon 
deposit. The drafts were not paid and the documents of title are 
held by the Bank. The amounts of the drafts have not been charged 
back against Rathke’s account. 


With respect to all three transactions, it is necessary to deter- 
mine at the outset the legal effect of the deposit of the documents. 
If it is found that the deposit resulted in a mere agency relationship 
between the Bank and its depositor, then the Bank did not acquire 
any title and must fail in this proceeding. If, however, it is found 
that a debtor-creditor relationship resulted, then there was a transfer 
of title, and the Bank may succeed in this proceeding if it sustains 
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the validity of each of the documents of title and establishes the 
identity of the property that each represents. 

It is held by the greater weight of authority that when paper 
indorsed without restriction is deposited in a bank and the depositor’s 
account is at once credited with the amount thereof, the depositor 
becomes the creditor of the bank; the bank becomes owner of the 
paper, and in making the collection is not the agent for the depositor, 
notwithstanding any right of the bank to charge back in the event 
of dishonor. City of Douglas v. Federal Reserve Bank, 271 U. S. 
489, 46 S. Ct. 554, '70 L. Ed. 1051; Equitable Trust Co. v. Rochling, 
275 U. S. 248, 48 S. Ct. 58, '72 L. Ed. 264; Vickers v. Machinery 
Warehouse & Sales Co., 111 Wash. 576, 191 P. 869. 

Plaintiff urges, however, that the bank became merely an agent 
for collection under the provisions of the Bank Collection Code. 
Rem. Rev. Stat. Wash. § 3292—2; see also N. Y. Negotiable Instru- 
ments Law, § 350-a. This statute states that “except as otherwise 
provided by agreement . . . where an item is deposited or received for 
collection, the bank of deposit shall be agent of the depositor for 
collection . . .” 

Since the statute does not indicate any test of what facts will 
evidence an agreement to the contrary, the provision is subject to 
conflicting interpretations. See Lawton v. Lower Main Street Bank, 
170 S. C. 334, 170 S. E. 469, and Farmers’ Exchange Bank v. Farm 
Home Sav. & Loan Ass’n, 382 Mo. 1041, 61 S. W. 2d 717. Hence, 
to determine whether there was an agreement that the bank should 
not be a mere agent for collection, we must look to the intention of 
the parties, which may be gathered from the form of indorsement 
on the paper itself, the right accorded to the depositor to draw 
unrestrictedly upon the funds credited to him in advance of collection, 
and the general course of dealing between the bank and the depositor 
(Wickens v. Scheuer, 118 Wash. 614, 204 P. 780; First Trust & 
Sav. Bank v. Kent, 6 Cir., 119 F. 2d 151). 

A printed provision on the back of the deposit slip stating that 


‘all items are accepted for collection only is not controlling. Such 


@ provision is subject to a contrary agreement between the parties 
as evidenced by their conduct, and as it is a rule adopted solely for 
the benefit of the bank, it may be waived by honoring checks against 
uncollected deposits (Pearson v. Brennan, 1 Cir., 75 F. 2d 958; 
Colorado National Bank of Denver v. Newton, 10 Cir., 80 F. 2d 696). 

All the documents before the court were indorsed in blank. It 
is clear from the testimony, suported by the transcripts of the account 
in evidence, that Rathke had the right to draw immediately against 
the full amount of the deposits in question in the same manner as if 
they had been cash deposits. The credits established by these deposits 
and others in the course of dealing between Rathke and the bank 
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were neither conditional nor restricted. It appears from all the 
evidence, therefore, that the deposits in question were intended by 
the parties to be for immediate credit and not for collection, so that 
the statute does not apply. Accordingly, the bank became the owner 
of the documents. 

It is of interest to note here that the agency theory of the Bank 
Collection Code has been discarded by the Commissioners on Uniform 
State Laws, and that the purchase view set forth in City of Douglas 
vy. Federal Reserve Bank, supra, has been tentatively adopted. See 
Uniform Bank Collection Act, Fifth Tentative Draft, 1934, Sec. 16. 

In the case of a bill of lading with sight draft attached that is de- 
posited for immediate credit, even where the bank is not deemed to 
take title for all purposes to the goods covered by the bill, it is clear 
that the bank has a special property in them, whether for security 
or otherwise, which is superior to the claim of subsequent attaching 
creditors of the shipper. See Chase National Bank v. Spokane County, 
125 Wash. 1, 215 P. 374; National Bank of Ashtabula v. Bradley, 
D. C., 264 F. 700. 

To determine whether there is any defect in title it is necessary to 
consider separately the disputed aspects of each of the three trans- 
actions. In each, the validity of the claim of ownership depends upon 
the bill of lading, negotiation of which transfers title to the goods. 
Rem. Rev. Stat. Wash. § 3678; 4 U. L. A. § 32. Since the other 
documents are only incidents of the transactions, it is unnecessary to 
consider any alleged defects in them. 

The first transaction deals with 1624 cartons of raspberries. The 
bill of lading is to the order of Midfield with instructions to notify 
Cortley Frosted Foods, Inc. The indorsement is in blank and reads 
“Midfield Packer by H. H. Huber.” No question arises as to the 
regularity of the bill nor as to the indorsement, but plaintiff claims 
that there is a material alteration of the signature of the shipper on 
the face of the documents. This does not affect the validity of the 
bill, however, because the only signature necessary to create a valid 
bill of lading is that of the carrier. Rem. Rev. Stat. Wash. § 3648; 
4U.L. A. §2. The identity of the goods is sufficiently established, 
since the certificate of property attached which was received by the 
Sheriff from Manhattan Refrigerating Co. states that lots 4351 and 
4352, which correspond to the quantities, description and weights 
appearing on the bill of lading, are for Midfield Packers for account 
of New York Central, with instructions to notify Cortley Frosted Foods. 

The second transaction deals with 1213 cartons of cherries and 
487 cartons of raspberries. The bill is to the order of Midfield with 
instructions to notify Cortley. The indorsement is in blank and reads 
“Midfield Packers by A. Ayers.” Mrs. Ayers is an employee of Rathke 
and not of Midfield, so plaintiff contends that the indorsement was 
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not authorized and is therefore of no effect. As between Midfield and 
the Bank, Midfield could not disclaim Mrs. Ayers’ authority, since 
Midfield retained the benefits of the transaction by keeping the proceeds 
of Rathke’s check in payment for the bill. Nor is the validity of the 
negotiation of the bill impaired by the fact that it may have been a 
breach of duty on the part of the negotiator, since the Bank gave 
value therefor in good faith without notice of any lack of authority. 
Rem. Rev. Stat. Wash. § 8684; 4 U. L. A. § 38. The identity of the 
property was sufficiently established as in the first transaction, with 
respect to Lots 4636, 4637 and 4638 on the certificate. 

With regard to the third transaction, the only purported docu- 
ment of title in evidence is a delivery order, which is merely an in- 
struction from the shipper to deliver the goods to the customer or 
his order. It does not contain the essential elements of a negotiable 
bill of lading, so that its transfer cannot be said to pass title to the 
goods to which it refers. Since the original document of title has 
not been produced, the Bank has failed to prove its ownership with 
respect to this item. Furthermore, the Court is unable to find by a 
fair preponderance of the evidence that any of the property attached 
has been sufficiently identified as the property covered by the delivery 
order, because the certificate includes a lot which, though corresponding 
in quantity, description and weight, contains no other reference to 
the identification of the goods described in the order. 

In view of the foregoing, title to the property referred’ to in the 
first and second transactions only is determined to be in the claimant. 

Settle order accordingly. 


Limitation Period Prescribed by Banking Law on 
Claims Filed by Trustee in Bankruptcy 


A trustee in bankruptcy, who within six months after the 
Superintendent of Banks rejected a claim filed by him brought 
an action on the claim in a federal court which was dismissed 
for want of jurisdiction, may not thereafter, if six months 
have meanwhile expired since the rejection of the claim, bring 
a new action on the claim in a state court. Sterling Carr v. 
Yokohama Specie Bank, Ltd., and Superintendent of Banks 
of the State of New York, Appellate Division, 117 New York 
Law Journal 83. 

Section 625 of the Banking Law provides that when the 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 170. 
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Superintendent of Banks has taken possession of the affairs 
and business of a bank, and a claim against the bank has 
been filed and has not been accepted, an action may be brought 
thereon within six months from the expiration of the time 
within which the Superintendent is required to accept or 
reject claims, and that no action shall be maintained against 
a bank while the Superintendent is in possession of its affairs 
and business unless it is brought within the period of limitation 
thus specified. The bringing of the action within this period 
is a condition precedent to the right to maintain the action. 
The requirement that the action be brought within six months 
is not subject to provisions in other statutes relating to limita- 
tions. The time for bringing such an action is, therefore, 
not extended by the provision in section 23 of the Civil practice 
Act that if an action, brought within the time limited therefor, 
is terminated in a manner other than by a voluntary discon- 
tinuance, a dismissal for neglect to prosecute, or a final judg- 
ment on the merits, the plaintiff may commence a new action 
for the same cause after the expiration of the time so limited 
and within one year after such termination. Nor is the time 
in which such an action may be brought by a trustee in 
bankruptcy extended by the provision in section 11(e) of the 
Bankruptcy Act which permits a longer period of limitation 
for actions brought by trustees. 

The opinion of the court is as follows: 

The complaint has been dismissed on the ground that the action 
was not commenced within the six months limited by section 625 of 
the Banking Law after the rejection of plaintiff’s claims by the super- 
intendent of banks. The order and judgment appealed from should 
be affirmed, for the reason that the time limit thus prescribed was 
intended to take precedence over statutes of limitation established by 
other laws. 

The complaint alleges that when the superintendent of banks took 
possession of the business and property in New York State of the 
Yokohama Specie Bank, Lim., on or about December 6, 1941, this 
bank’s New York agency had on deposit $140,000 belonging to a cor- 
poration known as Nippon Yusen Kaisya; that on April 23, 1942, 
Nippon Yusen Kaisya was adjudicated bankrupt; that after plaintiff 
had been appointed its trustee in bankruptcy the superintendent of 
banks gave notice to creditors of Yokohama Specie Bank, Lim., 
to file claims on or before November 23, 1942 (Banking Law, sec 
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620), and that plaintiff’s claim for said $140,000 deposit was duly filed, 
but was rejected on February 11, 1943. This action was not com- 
menced until March 22, 1944. Meanwhile, and within six months of 
the rejection of the claim, plaintiff began an action in the United States 
District Court, which was dismissed for want of jurisdiction of the 
subject matter. That circumstance and a provision respecting limita- 
tions in the Bankruptcy Act are invoked to save this action. 

Another claim filed by plaintiff was rejected at the same time for 
the payment of bonds and coupons of the Imperial Japanese Govern- 
ment and of the City of Yokohama, funds for the redemption of which 
are alleged to have been deposited by the obligors with the New York 
agency of the Yokohama Specie Bank, Lim. This second claim does 
not need to be considered, since the law established that moneys de- 
posited by an obligor to meet maturing principal or interest on cor- 
porate bonds creates a liability of the depository to the obligor, but 
not to the holder of the bonds and coupons (Noyes v. First Nat. 
Bank of N. Y., 180 App. Div. 162, aff’d 224 N. Y., 542; Nacional 
Financiera S. A. v. Speyer, 261 App. Div., 599). Thus, although 
section 625 of the Banking Law does not apply to trust property 
(Matter of International Milling Co. v. Broderick, 259 N. Y., 77, 
90 A. L. R., 84, 185; Buck v. Westchester Trust Co., 250 App. Div., 
877), that does not help the plaintiff, since in so far as the holder of 
the bonds and coupons is concerned this was not trust property. 
Although the notice of motion does not specify insufficiency in law 
as a basis for dismissing this suit, it is clear that, since plaintiff could 
not possibly charge the bank with acting for Nippon Yusen Kaisya 
in a fiduciary capacity, any cause of action which plaintiff could have 
on the second claim is barred on the same ground as the first claim. 

The principal question on this appeal is whether section 23 of 
the Civil Practice Act gave plaintiff one year from the termination 
of his action in the United States court in which to commence the 
present action, notwithstanding the provisions of section 625(3) of 
the Banking Law that such actions may be instituted within six months 
after rejection of the claim by the superintendent of banks and of 
section 625(4) that: 

“No action shall be maintained against such Banking organization 
while the superintendent is in possession of its affairs and business 
unless brought within the period of limitation specified in this section.” 

The court below has held that this action cannot be brought after 
the expiration of six months from the rejection of the claim (citing 
Zuroff v. Westchester Trust Co., 273 N. Y., 200, and Leal v. West- 
chester Trust Co., 279 N. Y., 25). Although this result is drastic, 
we believe it to be sound. The Zuroff case, to be sure, involved failure 
to file a claim within the time specified by the superintendent of banks. 
Nevertheless, the reasoning of the court is far-reaching. The court 











482 THE BANKING LAW JOURNAL 


said in its opinion that the timely presentation and proof of claims 
is a condition precedent, not a statute of limitations, adding that the 
further provision that the superintendent shall have no power to 
accept any claim presented after the date specified operates as a 
prohibition. Matter of Societa, etc., Di Savoia v. Broderick (260 
N. Y. 260) was cited in which the opinion emphasizes that these pro- 
visions of the Banking Law, including the six months’ limitation for 
the commencement of actions after rejection of claims, constitutes a 
comprehensive plan for the prompt liquidation of defunct banks. That 
case also involved failure to file a claim within time, the court stated 
(p. 264) : 
~~ “Necessary is it that all claims be filed with the Superintendent 
for the reason that until all such claims are made known to him, a 
ratable distribution of corporate assets among general creditors can- 
not be made.” 

And it is significant that the opinion continues by stating: 

“Necessary, also, are the provisions strictly limiting the time within 
which actions may be brought to enforce rejected claims; otherwise 
prompt distribution ‘to depositors and other creditors of their ratable 
shares would prove impossible.” 

It can hardly have been contemplated by the Legislature that if 
a claimant commenced an action in a wrong court he could obtain a 
year’s extension plus the duration of the pendency of the action, 
whereas if he brought it in the right court he could have only six 
months. Attention is called to the following statement respecting the 
applicability of section 23 of the Civil Practice Act in the opinion 
in Matter of Keep (241 App. Div. 556, aff’d 266 N. Y., 583) made 
per Lewis, J., at page 560 of the Appellate Division citation: 


“This section is within article 2 of the Civil Practice Act which 
bears the title ‘Limitations of Time.’ The Legislature has clearly 
defined and limited the application of the sections within article 2 by 
Section 10 thereof which provides: 

***10. Application of article. The provisions of this article apply 
and constitute the only rules of limitation applicable to a civil action 
or special proceeding, except in one of the following cases: 

“1, A case where a different limitation is specially prescribed by 
law or a shorter limitation is prescribed by the written contract of 
the parties.’ 

“We regard the section last quoted to be a clear expression of the 
Legislature’s intent to make the provisions of article 2 inapplicable 
to those cases in which the law prescribes a different limitation 
as in the case of the special statute with which we are concerned 
upon this appeal.” 

This refers pointedly to the language of section 625(4) of the 
Banking Law that: 
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_“No action shall be maintained against such banking organization 
while the superintendent is in possession of its affairs and business 
unless brought within the period of limitation specified in this section.” 

This is “a different limitation specially prescribed by law,” by which 
is meant a law which indicates that it is intended to be the exclusive 
limitation. 

It may be said that Matter of Keep (supra, involving the time to 
review an assessment) falls more closely than the present action within 
the doctrine of Hill v. Supervisors (119 N. Y., 344), where the limita- 
tion of ‘time was part of the statute which created the right to be 
enforced, and yet it is believed that such a conclusion would be errone- 
ous. Such reasoning would furnish equal support to an argument that 
the filing of a claim within the time prescribed by the superintendent of 
banks is not a condition precedent on the ground that the right sought 
to be enforced was not created by the Banking Law, but by the deposit 
of money with the bank before the superintendent took over. This 
reasoning does not fit into the structure of the Banking Law which for 
practical purposes suspends whatever rights the depositor had and 
substitutes such as are created by the Banking Law while the superin- 
tendent is in possession. The distinction between right and remedy 
here becomes so attenuated as to lose all real significance so far as the 
limitation of time is concerned. The six months’ period for the com- 
mencement of actions after rejection of claims is as much a condition 
precedent as the timely filing of claims. Otherwise the six months’ 
statute would be tolled not only by an abortive action in the federal 
court, but also by infancy, insanity, death and all of the disabilities 
mentioned in article 2 of the Civil Practice Act. 

While barring plaintiff’s claim may be severe and unjust in one 
sense, the Legislature was obliged to weigh against one another the 
various types of injustice which inevitably result from bank failures, 
outstanding among which is the inability of a multitude of depositors 
to obtain their liquidation dividends for a protracted length of time. 
That appears to be what these provisions were designed to prevent. 

Being attached as a condition precedent to the maintenance of an 
action against a banking corporation while its business and property 
are in the hands of the superintendent of banks, the six months’ limita- 
tion period prescribed by section 625 of the Banking Law takes prec- 
edence over any longer limitation contained in the Bankruptcy Act 
for the same reasons as in the case of section 23 of the Civil Practice 
Act. That renders unnecessary any decision concerning whether 
Herget v. Central National Bank & Trust Co. (324 U. S., 4), decided 
after the order appealed from was entered, holds that Bankruptcy Act 
section 11-e applies to causes of action accruing to a trustee in bank- 
ruptcy after adjudication. It has been well reasoned that it does not 
(Remington: Bankruptcy, vol. 5, sec. 2344, supp.), and that therefore 
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section 11-e could have no application in any event to the present 
causes of action by reason of their accrual on the rejection of plaintiff’s 
claims by the superintendent which occurred after bankruptcy had 
intervened. 
For these reasons the order appealed from dismissing the complaint 
and the judgment entered thereon should be affirmed, with costs. 
Glennon, Dore and Cohn, JJ., concur. 


MARTIN, P. J. (dissenting)—-The defendant Yokohama Specie 
Bank, Lim. (hereinafter referred to as the Bank), a Japanese banking 
corporation, was duly licensed to transact business in this state and 
maintained an agency for the transaction of business in the City of 
New York. The defendant, the Superintendent of Banks of the State of 
New York (hereinafter referred to as the Superintendent) took posses- 
sion of the New York business and property of the Bank on December 
8, 1941, for the purpose of liquidating same as provided for by the 
Banking Laws of this state. 

Nippon Yusen Kaisya (the corporation of which plaintiff is the 
duly appointed trustee in bankruptcy) had deposited with the Bank on 
or about July 17, 1941, the sum of $150,000, of which balance of 
$140,000 remained undrawn at the time when the Superintendent took 
possession of the Bank. Nippon Yusen Kaisya also owned Imperial 
Japanese Government and City of Yokohama bonds having attached 
interest coupons calling for interest payments semi-annually. Accord- 
ing to the allegations of the complaint, the Japanese Government, prior 
to December 8, 1941, had deposited with the Bank in trust for the 
owners and holders of the aforementioned bonds a sum of money to pay 
interest upon presentation of the interest coupon, and the Bank was 
authorized to make such interest payments. 

Nippon Yusen Kaisya was adjudicated a bankrupt in the United 
States District Court in and for the Northern District of California 
about April 23, 1942, and on or about July 3, 1942, the plaintiff was 
duly appointed trustee of the estate of the said bankrupt. 

By notice dated August 25, 1942, the Superintendent gave notice to 
creditors of the Bank to present and file with him, on or before Novem- 
ber 23, 1942, their claims against the Bank. On or about November 16 
and November 28 the plaintiff presented and filed with the Superin- 
tendent claims based on the unpaid deposit and the bond interest 
coupons. The Superintendent rejected plaintiff’s claims on or about 
February 11, 1943. The plaintiff was then authorized by the court 
appointing him to commence and prosecute this action. Prior to the 
institution of this present action the trustee, on or about July 13, 1943, 
instituted an action against the Superintendent in the United States 
District Court for the Southern District of New York asking for 
substantially the same relief as prayed for in the complaint now before 
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the court. The Superintendent moved to dismiss the District Court 
action on the ground that the court did not have jurisdiction over the 
subject matter. That motion was granted, and the complaint in the 
United States District Court action was dismissed on January 4, 1944. 
This New York Supreme Court action was instituted March 22, 1944. 
Defendant moved to dismiss the complaint on the ground that the 
causes of action did not accrue within the time limited by law for the 
commencement of an action herein, and an attack was also made on the 
sufficiency of the third and fourth causes of action. 

The Superintendent contended that since the claims were rejected 
on February 11, 1943, this action should have been commenced within 
the time limit provided by section 625 of the Banking Law, to wit, six 
months after the rejection of the claim, so that this action should have 
been commenced on or before August 11, 1943, and since this New York 
Supreme Court action was not commenced until March 22, 1944, it is 
barred. Special Term agreed with this contention. 

We are of the opinion that plaintiff is entitled to the benefit of the 
provisions of section 23 of the Civil Practice Act The object of that 
section is to aid a diligent creditor who brings suit in time but the 
merits of whose action has failed to be tried through no choice of the 
creditor and the period of limitations has become complete during the 
pendency of the suit (Baker v. Cohen, 266 App. Div., 236). The 
action in the United States District Court was instituted within the 
six months mentioned in section 625. That action was dismissed 
because of lack of jurisdiction. Suit in the federal court on the same 
cause will serve to extend the time to sue in our state courts (Baker v. 
Cohen, supra, and cases cited at page 240). 

It is urged, however, that section 23, C.P.A., may not be applied 
as the limitation here is inherent in the right to sue and is a condition 
precedent to the maintenance of action. 

There is a distinction between a true statute of limitations and the 
limitation which is inherent in the right to sue. The true statute of 
limitations does not extinguish the cause of action, it simply is a bar 
to the right to maintain the action. Where a statute creates a new 
right, its existence may be limited, and if so limited it expires with the 
passage of time, and nothing may revive it. When the various states 
enacted legislation creating a cause of action for wrongful death, the 
distinction was emphasized. 

In 8 Am. & Eng. Enc. Law, 2d edition, page 875, it was said: 

“Tt seems that provisions in the statutes authorizing actions for 
wrongful death, which limit the time within which the actions shall be 
brought, are not properly statutes of limitation, as that term is gen- 
erally used. They are qualifications restricting rights granted by the 
statutes, and must be strictly complied with. As the statutes confer 
a new right of action, no explanations as to why the suit was not 
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brought within the specified time will avail, unless the statutes them- 
selves provide a saving clause.” 

In The Harrisburg (119 U. S. 199) the court, speaking of the 
statutes in Massachusetts and Pennsylvania, said: 

“The statutes create a new legal liability, with a right to a suit for 
its enforcement, provided the suit is brought within twelve months, and 
not otherwise. The time within which the suit must be brought operates 
as a limitation of the liability itself as created, and not of the remedy 
alone. It is a condition attached to the right to sue at all... . It 
matters not that no rights of innocent parties have attached during the 
delay. Time has been made of the essence of the right, and the right is 
lost if the time is disregarded. The liability and the remedy are created 
by the same statutes, and the limitations of the remedy are, therefore, 
to be treated as limitations of the right.” 

To the same effect see Colell v. Delaware, L. & W. RR. (80 App. 
Div., 342). 

In due time the wrongful death action became a code remedy in this 
state, and what had been a qualification of the right became a limitation 
of the remedy. In Sharrow v. Inland Lines, Inc. (214 N. Y., 101), it 
was held that the time element in the code provision covering the 
wrongful death action was a true statue of limitations rather than a 
qualification of the right. The dissenting opinion there leaves no doubt 
as to what the case stands for. 

If a statute creates a duty or obligation, the obligation is in the 
nature of a specialty, and does not come within the provisions of the 
ordinary statute of limitations (Wood on Limitations, 4th ed., vol. 1, 
sec. 836; Robertson v. Blaine County, 90 Fed., 63; see also Freeland v. 
McCullough, 1 Den., 414). The cause of action created by the statute 
considered in Hill v. Board of Supervisors (119 N. Y., 344) is in the 
nature of a specialty. 

The problem here is not unlike that considered in Gaines v. City of 
N. Y. (215 N. Y., 583). In that case it appeared that the Greater 
New York Charter, section 261, limited the time for the commencement 
of an action for negligence to one year after the cause of action ac- 
crued. The plaintiff brought an action before the year expired in the 
City Court, which court had no jurisdiction of actions against the 
City of New York, and when the case came on for trial it was dismissed 
upon that ground. The Supreme Court action was then instituted, 
and it would have been too late unless the running of the statute was 
suspended. The Court of Appeals held that the situation was governed 
by the provisions of section 405 of the Code of Civil Procedure (the 
predecessor of section 28 of the Civil Practice Act), and in so holding 
the court said in part: 

“That the plaintiff’s case is within the letter of the statute is hardly 
doubtful. He brought an action against the defendant and the action 
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was terminated otherwise than by a voluntary discontinuance, a dis- 
missal of the complaint for neglect to prosecute, or a final judgment 
upon the merits If the protection of the statute is to be denied to him, 
it ought to be clearly shown that his case, though within the letter 
of the statute, is not within its reason. We think that the defendant 
has been unable to sustain that burden. The statute is designed to 
insure to the diligent suitor the right to a hearing in court till he 
reaches a judgment on the merits. Its broad and liberal purpose is 
not to be frittered away by any narrow construction. The important 
consideration is that by invoking judicial aid, a litigant gives timely 
notice to his adversary of a present purpose to maintain his rights 
before the courts. When that has been done, a mistaken belief that the 
court has jurisdiction stands on the same plane as any other mistake 
of law. Questions of jurisdiction are often obscure and intricate.” 

As we read the applicable sections of the Banking Law, no new 
liability on the part of the Bank or the Superintendent is created, and 
plaintiff’s causes of action exist independent of the statute. The remedy 
alone is regulated. 

In Zuroff v. Westchester Trust Co. (273 N. Y., 200) it was said: 

“The purpose of these sections of the Banking Law is to provide a 
comprehensive and exclusive means for ascertaining claims and for a 
speedy distribution of assets of a moneyed corporation in liquidation.” 

Plaintiff has complied with the conditions of the statute precedent ~ 
to instituting suit. Suit was instituted within the period mentioned in 
the statute. The six months mentioned in the statute is a true statute 
of limitations, and section 23 of the Civil Practice Act is applicable. 

The third and fourth causes of action, however, are incomplete in 
their failure to contain the allegations required by section 625 of the 
Banking Law. 

The judgment should be reversed, with costs to the appellant. The 
order, in so far as it grants defendants’ motion to dismiss the first and 
second causes of action should be reversed, and the motion to dismiss 
said causes of action denied, and, in so far as it grants defendants’ 
motion ‘to dismiss the third and fourth causes of action, it should be 
affirmed with leave to the plaintiff-appellant to serve an amended 
complaint. 
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In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Drawee Banks Not Liable to Makers Charged With 


Actual Knowledge That Payee’s Endorsements 
Were Forged 


Magid v. Drexel National Bank, Appellate Court of Illinois, 71 N. E. Rep. 


(2d) 898 


In order for a payee, to recover money paid to a cashing bank 
by drawee bank on a check bearing his forged endorsement, he 


must notify the cashing bank within a reasonable time after dis- 
covering the forgery. Prompt notice of forgery affords a bank 
which has been defrauded an opportunity to recover its loss or to 
prevent loss to others. If there is delay or negligence in covering 
the forgery, loss to others will be presumed. 


Plaintiff, as payee, brought separate suits against drawee banks 
and alleged that his endorsement as payee on these checks was 
forged and that he did not receive any money from the proceeds 
thereof. The checks were presented for payment to the defendant 
banks by collecting bank which endorsed them and guaranteed 
prior endorsements. It appeared that the makers had actual 
knowledge that payee’s endorsements were forged but did not 
notify drawee banks until eight months after obtaining knowledge 
of forgeries. During this time makers tried to procure the 200 
cases of whiskey in payment of which the checks were given to payee 
who in turn delivered checks to forgers supposed to sell whiskey to 
makers of checks. It was only after these negotiations had failed 
that, as an afterthought, the makers resorted to proceedings against 
their banks. Suits were then brought in the name of their agent, 
the nominal payee of the checks, who admittedly had no interest 
in the transactions. It was held that since plaintiff was merely 
agent for makers, drawee banks may interpose any defense which 
might be set up against the beneficial owners, the makers, just as 
though the action had been brought in the latter’s name. The 
repeated neglect by makers to give notice to drawee banks was 
fatal to plaintiff’s right to recovery. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 580, 
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Appeal from Circuit Court, Cook County; John L. Culbertson, 
Special Judge. 

Actions in assumpsit on checks by Richard K. Magid against 
Drexel National Bank and against National Bank of Hyde Park. The 
actions were consolidated for trial. From the judgments, the de- 
fendants appeal. The appeals were consolidated. 

Reversed. 

Opinion followed in 71 N. E. 2d 903. 

Burke, James & Burke and Frank L. Paul, all of Chicago (Edmund 
W. Burke, Frank L. Paul and Harry N. Osgood, all of Chicago, of 
counsel), for appellants. 

Myer N. Rosengard, of Chicago, for appellee. 


FRIEND, J.—Plaintiff, as payee, brought separate suits in assump- 
sit, one against Drexel National Bank upon a check drawn by Harry S. 
Feldman in the sum of $5,000, and the other against the National Bank 
of Hyde Park upon a check drawn by Morris Kaplan in the sum of 
$3,200. He alleged that his endorsement as payee on these checks was 
forged and that he did not receive any money from the proceeds 
thereof. The checks were presented for payment to the defendant 
banks by the First National Bank of Chicago, which endorsed them 
and guaranteed prior endorsements. The two causes were consolidated 
for trial, and pursuant to a hearing by the court without a jury, 
separate judgment orders were entered against each of the banks, 
whose appeals were here consolidated by order entered April 3, 1946. 

As the principal ground for reversal it is urged that the delay in 
notifying the defendant drawee banks of the fact of the alleged forged 
endorsements precludes plaintiff from recovery. There is no substantial 
dispute as to the salient facts, but a recital thereof is essential to an 
understanding of the issues involved. It appears that plaintiff, a 
registered pharmacist, was employed by Morris Kaplan, the owner 
of a drugstore in Chicago. During the latter part of December 1943 
he went to the Brown Derby Theatre Cafe for the purpose of meeting 
his wife, who was employed there. While waiting for her, he was 
accosted by Sam Rinella and asked if his employer, Morris Kaplan, 
was desirous of purchasing some Golden Wedding whiskey at $48 per 
case. He thereupon contacted Kaplan, who said he would take 100 
cases. Subsequently Kaplan called Harry Feldman, who conducted a 
tavern and liquor store at 3701 Cottage Grove avenue and for whom 
he had done considerable buying, and asked him if he also wanted to 
purchase 100 cases of this whiskey. When he indicated that he would, 
Kaplan instructed plaintiff to again contact Rinella to advise him that 
Feldman and Kaplan together would take 200 cases at $48 per case. 
Several days after Rinella told plaintiff that in order to procure the 
whiskey he would have to have the money. Plaintiff communicated this 
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message to Kaplan, who told him to ascertain from Feldman whether 
he was ready to put the money in escrow. Plaintiff thereupon picked 
up a check from Feldman for $5,000 payable to himself, and the following 
day received two checks from Kaplan, also made payable to plaintiff, 
one for $3,200 and one for $1,400 (which is not involved in this trans- 
action), making a total of $9,600, the purchase price of the 200 cases 
of whiskey. The evening of January 4 plaintiff took Feldman’s check 
to the Brown Derby Theatre Cafe, and in the absence of Sam Rinella 
delivered it to his wife Peggy, and the following evening he delivered 
Kaplan’s checks. Kaplan testified that plaintiff was to meet Rinella 
at 10 o’clock the next morning; that the checks were not to be delivered 
to Rinella until Kaplan and Feldman had received the whiskey, but 
were to be deposited in the City National Bank of Chicago in escrow. 
The $3,200 check of Kaplan which is involved in this transaction was 
erroneously dated “1943” instead of 1944, and as a consequence it 
could not be certified. Accordingly it was returned to Kaplan by 
Peter Elston, an employee of the’ Brown Derby Theatre Cafe, and 
Kaplan drew a new check and then went with Elston to the National 
Bank of Hyde Park to have it certified. Neither of the checks involved 
in these proceedings was ever placed in escrow with the City National 
Bank of Chicago or with any one else. 

Or the morning of January 6, 1944 plaintiff went to the Brown 
Derby and, after waiting for Rinella for three hours, went to the drug- 
store, where he was required to report for work at 1:00 p. m., and 
told Kaplan what had happened. He stated that Kaplan became rather 
“profane” and “laced into” him for not putting the checks in escrow. 

Delivery of the whiskey was supposed to be made early in January 
1944, and from that time until the end of April, Kaplan repeatedly 
called Rinella to ascertain why the whiskey had not been delivered. 
About April 27 or 28 Kaplan and Feldman went to see Rinella and 
demanded their whiskey. Rinella told them he could not make delivery 
and agreed to refund the money by June 5. In this conversation 
Feldman bluntly told Rinella he thought that there was something 
“crooked” about the whole deal and that he and Kaplan were being 
swindled. On June 5 Feldman telephoned Rinella, who asked for and 
received an extension of 10 days. Thereafter on June 15 Kaplan 
called Rinella’s office and told the girl who answered the phone that 
if Rinella did not get the money to him and Feldman that day he 
would take legal action. The following day Kaplan called at the 
state’s attorney’s office on behalf of himself and Feldman, and there 
told the whole story to Mr. Viterna, an assistant who on July 3 had 
Rinella come to the state’s attorney’s office. Present at that conver- 
sation were plaintiff Magid, Kaplan and Rinella, as well as the attorneys 
for the latter two; only Feldman was absent. As a result of the conver- 
sation Rinella promised to have the $9,600 by August 16. He was later 
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given a further extension. On August 26 Feldman signed a complaint 
against Rinella, charging him with having unlawfully and feloniously 
obtained $5,000 from him by the use and means of the confidence game, 
and Kaplan executed a similar complaint covering his loss. The charge 
of forgery was not lodged against any one at that time. 

It appears from the evidence that both Kaplan and Feldman knew 
that their respective checks had been cashed shortly after they were 
issued, and that the money or checks had not been put in escrow, as 
had been agreed. Feldman testified that he began to be worried about 
his money a week after he executed the check early in January 1944. 
He then called Kaplan to ask “What about our whiskey?” About 
March 4, some six or seven weeks later, he again called Kaplan and said 
“Look, I want to see this Rinella and I want to know first hand right 
from him what happened to my $5,000.00 and what is happening to 
the whiskey.” Kaplan testified that he knew whiskey was scarce, 
that he considered Rinella’s reasons for not delivering it as “rational,” 
and that he was not especially concerned for approximately two months 
after his check was drawn because “we wanted the whiskey.” Kaplan 
admitted that he knew plaintiff’s signature, and when he first saw 
his cancelled check on April 16 he knew the endorsement was not 
Magid’s signature. The record discloses that Feldman gave his can- 
celled check for $5,000 to Kaplan early in June so that the latter might 
have it when he called at the state’s attorney’s office, Feldman being 
unable to go himself. There is also the circumstance that plaintiff 
worked in Kaplan’s store at the time of these transactions and con- 
tinued to do so for approximately eight months thereafter, until 
August or September 1944, but he stated that during that time he 
had no conversations with Kaplan and Feldman about the checks. 
Kaplan, Feldman and Magid all testified that the checks represented 
money which belonged to Kaplan and Feldman; that plaintiff had no 
interest therein; and that despite all of Kaplan’s and Feldman’s con- 
versations with Rinella subsequent to the early part of January, when 
the whiskey was supposed to be delivered, they never received it or the 
money from Rinella, although he had repeatedly promised them one 
or the other. 

It appears from the pleadings and evidence that the Drexel National 
Bank first received notice of the alleged forgery about August 31, 1944, 
Feldman testified in substance that after he discovered the forged 
endorsement he went to the Drexel National Bank, where he talked 
to one of the vice-presidents and told him about the matter, and there 
signed a form which was prepared for him, and left it and the check 
with the vice-president. 

Although defendants do not concede that the payee’s endorsements 
on the two checks were forgeries, the evidence admits of no other 
conclusion, and plaintiff argues that if the banks paid the checks on 
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forged endorsements, their liability was absolute unless relieved by 
section 43 of the Negotiable Instruments Act (Ill. Rev. Stat. 1945, ch. 
98), which provides that no rights can be acquired under or through 
a forged signature unless the party against whom it is sought to 
enforce the rights is “precluded” from setting up the forgery. The 
facts hereinbefore set forth indicate that these suits involve nothing 
more than a transaction between Feldman and Kaplan on the one hand, 
and Rinella on the other, and that proceedings were not instituted 
until months after fruitless endeavor on the part of Feldman and 
Kaplan failed to result in the delivery of the whiskey, or in lieu of 
that, in the return of their money. It is difficult to believe that after all 
those months Kaplan and Feldman did not have full knowledge of 
the facts with respect to the checks drawn by them. Their conduct 
undoubtedly constituted a ratification or adoption of the departure 
from the escrow plan, the cashing of the checks, and the retention 
of the money by Rinella. All this appears from their own testimony. 
Ratification need not be expressly made; acquiescence thereof may 
be inferred from the conduct of the parties. American Car & Foundry 
Co. v. Industrial Commission, 335 Ill. 322, 167 N. E. 80. 

However, the real plaintiffs, Kaplan and Feldman, argue that they 
cannot be held to have ratified that of which they had no knowledge, 
and that they did not know of the forgeries for the first few months 
during which they were negotiating with Rinella for the delivery of 
the whiskey. But since plaintiff was admittedly their agent his knowl- 
edge must be imputed to them, and indeed it is inconceivable that 
plaintiff, who was closely associated with Kaplan, did not, during 
these many months, advise his principal that the checks were never 
endorsed by him. Moreover, the facts and circumstances are more 
conclusive than the legal imputation of knowledge under the doctrine 
of agency, for Kaplan admitted that he knew Magid’s signature, 
and as early as April 16, 1944 he was aware that the endorsement on 
his check was not plaintiff’s. Kaplan had Feldman’s check prior to June 
16 and must likewise have known that it was not endorsed by Magid. 
Therefore if Kaplan and Feldman had a cause of action against the 
respective banks by reason of the forgeries of Magid’s signature, their 
conduct for a period of many months and until these suits were insti- 
tuted on October 21, 1944 amounted to a ratification and adoption of all 
that happened earlier and precluded them, as the real parties in interest, 
under section 43, from setting up the forgery. Magid admittedly 
had no interest in the transaction. 

Although the record does not disclose the exact date when Kaplan 
and Feldman learned that Rinella had the money and that the proceeds 
were not in escrow, they must have learned these facts prior to April 
1944. Both of them received bank statements in February and each 
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month thereafter. It is undisputed that the first notice given the 
Drexel Bank was August 31, and the Hyde Park Bank was not 
notified until September 30. Reading the record, one is convinced 
that neither Feldman nor Kaplan used any diligence whatever in ex- 
amining his bank statements. If they had done so they would have 
had actual and complete knowledge of all the facts. They did know, 
however, that the money had been withdrawn from their accounts, 
and it would be charitable to characterize their inaction as nothing 
more than carelessness; we think it amounted to a purposeful breach 
of the duty owed the banks to report the discrepancies at a much earlier 
date. The notice of facts which Kaplan and Feldman admittedly 
had should have put them on inquiry, as it would any reasonably 
prudent person, and they should therefore be charged with actual 
knowledge of all facts which such inquiry would have developed. The 
facts which were in their possession may be briefly summarized as 
follows. Plaintiff and both his principles knew as early as January 6 
that Magid had waited for three hours at the Brown Derby for Rinella 
to carry out his agreement to place the checks in escrow, and that 
Rinella had failed to appear; that when plaintiff returned to the drug- 
store Kaplan’s “profane” conversation indicated that he knew the 
checks had been left in Rinella’s hands, entirely out of the control 
of either plaintiff or his principals; that notice of Rinella’s failure to 
deliver the whiskey and the fact that the checks were not in plaintiff’s 
possession or under his control required immediate inquiry as to the 
disposition of the checks, and it may be assumed that such inquiry 
would have developed the fact that while Magid was waiting for 
Rinella at the Brown Derby Cafe the Feldman check had already been 
deposited by the cafe in the “intermediate” cashing bank, because the 
endorsements on the check indicated that it had been deposited in the 
intermediate bank, had been sent through clearing to the drawee bank, 
and had actually been paid by the drawee bank on January 5. All 
this could have been ascertained by a simple telephone call to the 
drawee bank. With knowledge of these facts subsequent inquiry would 
have also shown that the Kaplan check was similarly deposited by the 
Brown Derby Cafe and paid by the defendant drawee bank on January 
8, 1944, just three days later. The fact that the first check had been 
sent through for payment and paid by the drawee bank the day before 
Rinella had agreed to place it in escrow, showed conclusively that 
he had no intention of performing his escrow agreement, and knowing 
that plaintiff had not endorsed the checks and that they would not 
be accepted by the cashing bank or paid by the drawee bank without 
his endorsement, both plaintiff and his principals, as reasonably prudent 
men, ought to be charged with actual knowledge of the forgeries as 
early as the forepart of January. And of course notification to the 
banks would have resulted in the immediate return of the checks to 
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the intermediate bank, a possible stop-payment order, and the return 
of the checks to the intermediate bank when they were presented to 
the drawee banks for payment. Such diligent steps would have afforded 
these banks some protection against the forged instruments. The plain 
fact is that Kaplan and Feldman were so eager to procure the whiskey 
that they failed to take any of these elementary precautions, but 
rather chose to gamble on the probability that Rinella would still 
carry out the terms of his agreement and furnish the whiskey in spite 
of the fact that they knew, or certainly were charged with knowledge, 
that he had defaulted on his agreement to place the funds in escrow, 
that he had actually converted the proceeds to his own use, and that 
in order to do so he, or somebody for his benefit, had committed two 
forgeries. In making this decision, Kaplan and Feldman deprived 
the banks of the opportunity to protect themselves, as well as plaintiff 
and his principals, against loss. In Findlay v. Corn Ex. Nat’! Bank, 
166 Ill. App. 57, the court said that “The authorities are all agreed that 
in a case of this kind it is the duty of the depositor to notify the bank 
immediately upon his discovery of the forgery. There is some con- 
troversy in the authorities as to what results shall follow the breach 
by the depositor of his duty in this respect. We think the trend of 
the Illinois case is, that the depositor who fails to notify his bank of 
the forgeries as soon as they are discovered loses all right of action 
against the bank. It is the depositor’s duty to discover the forgery, 
and upon its discovery to promptly notify the bank.” In First State 
Bank & Trust Co. v. First Nat. Bank, 314 IIl. 269, 145 N. E. 382, 384, 
the delay in giving notice amounted to approximately three months. 
The amount there involved was less than $400. In discussing the delay 
the court said that it was negligent of the bank to pay out the money, 
but that the party relying on the forgery, “which seeks to recover 
the amount of the forged check, failed to report the forgery for up- 
wards of three months. Prompt notice of forgery affords a bank which 
has been defrauded an opportunity to recover its loss or to prevent 
loss to others. If there is delay or negligence in discovering the forgery, 
loss to others will be presumed.” Citing Union Nat. Bank v. Farmers’ 
& Mechanics’ Nat. Bank, 271 Pa. 107, 114 A. 506, 16 A. L. R. 11920. 
In the recent case of National Bank of Republic v. Kaspar American 
State Bank, 369 Il. 34, 15 N. E. 2d 721, 722, 116 A. L. R. 1464, which 
followed the First State Bank case, the court made the following ob- 
servation: “The only Illinois case where this same question has been 
considered and passed upon by this court is favorable to the defendant’s 
position, and, in our judgment, decides the issue. In First Nat Bank v. 
Northwestern Nat. Bank, 152 Ill. 296, 88 N. E. 739, 748, 26 L. R. A. 
289, 43 Am. St. Rep. 247, this court said: ‘And when a drawee or a 
bank pays a bill of exchange or a bank check to an endorser who de- 
rives title through a prior forged endorsement, he may recover back 
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the money so paid, on discovery of the forgery, provided he makes 
demand for repayment within a reasonable time after the discovery 
of such forgery. 2 Daniel on Neg. Inst. §§ 1364, 1372; Canal Bank v. 
Bank of Albany, 1 Hill, (N. Y.) 287; Williams v. Tishomingo Savings 
Institution, 57 Miss. 633 (supra).’ This rule has been approved by 
various text-writers, and to our knowledge has never been disputed. 
Morse Banks and Banking, 6th Ed., p. 1074; Joyce, Defenses to Com- 
mercial Paper, 2d Ed., p. 264. In the latter work, the author states: 
‘And one who has made a payment on a forged bill or note may forfeit 
any right which he posseses to recover such payment by a failure to 
give notice until after a unreasonable period of time has elapsed after 
his discovery of the forgery.’ While it is true that a drawee, like a 
drawee or payee, may not be under a duty to discover a forged en- 
dorsement (Hamlin’s Wizard Oil Co. v. United States Express Co., 
265 Ill. 156, 106 N. E. 623; United States Cold Storage Co. v. Central 
Manufacturing Bank, 343 Ill. 503, 175 N. E. 825, 74 A. L. R. 811;), we 
believe it is well settled, as previously stated by this court (First Nat. 
Bank v. Northwestern Nat. Bank, supra), that a drawee, to recover 
money paid to a cashing bank on a check with a forged endorsement, 
must notify the cashing bank within a reasonable time after discovering 
the forgery.” The foregoing decisions are applicable even though the 
suits at bar were brought by the payee rather than the depositors, 
Kaplan and Feldman, because in this state where a plaintiff who sues 
on a negotiable instrument to which he has legal title, is in fact merely 
the trustee or agent for another, the defendant may interpose any de- 
fense which might be set up against the beneficial owner, just as though 
the action had been brought in the latter’s name. Feulner v. Gillam, 211 
Ill. App. 348; Morrison v. Nugent, 311 Ill. App. 411, 36 N. E. 2d 581. 

As a result of these conclusions we are of opinon that both of these 
actions must fail because the repeated neglect to give notice to the de- 
fendant banks is fatal to plaintiff’s right to recovery. So long as there 
was any posibility, however remote, of procuring delivery of whiskey 
during the period of scarcity, the real parties in interest, Kaplan and 
Feldman, carried on negotiations with knowledge or imputed knowledge 
of the facts which should have been communicated to the banks, and it 
was only after these negotiations had broken down and after an un- 
successful attempt had been made to collect from Rinella, through 
various extensions of time, followed by confidence game charges, that 
the prospective purchasers, as an afterthought, resorted to proceedings 
against their banks. Suits were then brought in the name of their 
agent, the nominal payee of the checks, who admittedly had no interest 
in the transactions, and it would be unconscionable, under the circum- 
stances, to permit Kaplan and Feldman to shift their loss to the de- 
fendant banks. 
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Accordingly the finding and judgment of the Circuit Court in this 
proceeding should be reversed, and it is so ordered. 
Finding judgment reversed. 


Deposit Not Changed to Trust Fund 


Fidelity & Casualty Co. of New York v. Niles Bank Co., Court of Appeals 
of Ohio, 71 N. E. Rep. (2d) 742 


Where a bank was designated as a depository without designating 
it as “temporary or assistant treasurer,” it was held that the phrase 
“as temporary or assistant treasurer,” in the provision of General 
Code (Section 6602-79, Ohio) that the “depository shall give bond, 
as temporary or assistant treasurer,” modified the word “bond” 
and not “depository,” and the failure of the sanitary district to 
designate the bank “as temporary or assistant treasurer” did not 
render the deposit illegal and change it to a trust fund. It was 
further held that the voluntary act of the sanitary district in ac- 
cepting collateral security for the full amount of its deposit instead of 
a surety bond was not such an unlawful act as to constitute the 
deposit unlawful and render it a trust fund. 


Syllabus by the Court 


A sanitary district organized under Section 6602-34 et seq., General 
Code, designated a bank as a depository without designating it as 
“temporary or assistant treasurer.” Upon written application of the 
bank, a surety company executed a $50,000 bond guaranteeing pay- 
ment by the bank of the district’s deposit. At the time of the exe- 
cution of the bond, the district’s deposit in the bank amounted to almost 
a half million dollars bearing interest and secured by “state and county” 
collateral in an amount greater than the deposit, which facts were 
set forth in the application for the bond. Later the bank was closed 
by the Superintendent of Banks, and the district demanded payment 
of its deposit including $50,000 from the surety. The surety 
complied with the demand and received from the district a written 
assignment of an undivided interest in the amount of $50,000 to all 
rights of the district against the bank. There was no express assign- 
ment to the surety of any collateral held by the district for its deposit. 
The surety, subsequently, agreed with the reorganizing committee of 
the bank to accept $25,000 in full settlement of the surety’s claim. The 
reopening plan including such agreement was approved by the court and 
the surety was accordingly paid. In the reopening plan it was stated 
that all trust funds were to be immediately paid upon demand. The 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 404. 
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district withdrew all its funds from the reopened bank and surrendered 
the collateral, then amounting to approximately $100,000. The surety 
instituted an action against the bank, seeking an accounting of the 
collateral and recovery of $25,000. The surety claimed that the de- 
posit was a trust fund because the deposit was illegal in that it was 
made without a designation of the depository “as temporary or assist- 
ant treasurer,” as claimed to be required by Section 6602-79, General 
Code. The surety further claimed that the settlement agreement 
should be avoided as it was executed by mistake of fact and law in that 
the district was considered a common creditor instead of a preferred 
creditor entitled to trust funds. Held: 

1. The phrase, “as temporary or assistant treasurer,” in the 
provision of Section 6602-79, General Code, that the “depository shall 
give .. . bond, as temporary or assistant treasurer,” modified “bond” 
and not “depository,” and the failure of the district to designate the 
bank “as temporary or assistant treasurer” did not render the de- 
posit illegal and change it to a trust fund. 

2. The voluntary act of the district in accepting collateral security 
for the full amount of its deposit instead of a surety bond was not such 
an unlawful act as to constitute the deposit unlawful and render it 
a trust fund. 

3. The application for the surety bond contained sufficient facts 
to apprise the surety of its status in relation to the bank and of the 
nature of the deposit, precluding any possibility of mistake of fact in 
the execution of the settlement agreement. 

4. There was no mistake of law in the execution of the settlement. 

5. Even if the deposit were a trust fund, no distinction between 
common and preferred creditors is made by Section 710-89a, General 
Code, which provides that all fiduciaries and creditors, who fail to 
file objections, shall be conclusively deemed to have consented to the 
resumption of business by a reorganized insolvent bank upon the con- 
ditions approved by the court and shall be bound by the order of the 
court approving the conditions. 

6. The surety, by executing the settlement with full knowledge of 
the facts and with the expressed intention of inducing the reopening 
of the bank, by consenting to the court’s approval of the settlement, 
and by, in effect, causing the reopening of the bank and the alteration 
of the positions of shareholders, depositors and other sureties, was 
estopped from maintaining its claim against the bank even though the 
deposit were a trust fund. 

7. A court of equity could have avoided the settlement for mis- 
take of law, assuming the deposit was a trust fund, but in view of the 
equities existing would not have been required to do so. 

8. Although the deposit were a trust fund, the surety did not ap- 
peal from and was bound by the judgment of the court approving the 
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reopening plan, which, although it ordered that all trust funds be 
first paid, nevertheless approved the settlement, and all rights to subro- 
gation by the surety to the rights of the district perished with such 
settlement. 


Action by the Fidelity & Casualty Company of New York against 
the Niles Bank Company and others for an accounting of collateral 
security and a money judgment, wherein defendants filed a cross-petition. 
From a judgment for defendants, 70 N. E. 2d 229, the plaintiff appeals 
on questions of law. 

Affirmed. 

Howell, Roberts & Duncan, of Cleveland, for appellant. 

Paul Z. Hodge, of Warren, and W. F. MacQueen, of Niles, for ap- 
pelles Niles Bank Co. and Niles Holding Co. 

William P. Barnum, of Youngstown, for appellee Mahoning Valley 
Sanitary Dist. 


NICHOLS, P. J.—This cause has been submitted to this court on 
appeal on questions of law by plaintiff, The Fidelity & Casualty Com- 
pany of New York, from the “order, judgment and decree” rendered 
against it and in favor of the defendants, The Niles Bank Company, 


The Mahoning Valley Sanitary District and The Niles Holding Com- 
pany, in the Common Pleas Court of Trumbull county, Ohio, deny- 
ing plaintiff, appellant herein, the relief sought in its second amended 
petition and dismissing same. The action was by a surety for an ac- 
counting of collateral security and a money judgment. 

The Mahoning Valley Sanitary District, hereinafter referred to as 
the district, is an Ohio corporation organized and existing under 
authority of the “Sanitary District Act of Ohio” (Sections 6602-34 to 
6602-106, inclusive, General Code). The district operated a sanitary 
water district in Trumbull and Mahoning counties. 

The Niles Trust Company was an Ohio corporation doing a general 
banking business in Niles, Ohio, and will be referred to herein as the 
trust company. The name of that company was subsequently changed 
to The Niles Bank Company, under which it is now doing a general 
banking business at Niles. The new company will be referred to herein 
as the bank company. 

The Niles Holding Company is an Ohio corporation organized for the 
purpose of receiving and liquidating certain assets of The Niles Trust 
Company. 

The plaintiff, The Fidelity & Casualty Company of New York, is 
a corporation engaged in the business of writing surety bonds and 
authorized to transact business in Ohio. It will be referred to herein 
as the surety. : 
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On the 17th day of February 1926, the directors of the district 
adopted resolution No. 7, as follows: 

“Be it hereby resolved that the following depositories be designated 
as three of the depositories, and others shall be designated at a later 
date, for the deposit of funds of The Mahoning Valley Sanitary Dis- 
trict: 

“The First National Bank of Youngstown, Ohio, The Commercial 
National Bank of Youngstown, Ohio, The Niles Trust Company, Niles, 
Ohio.” 

At no time did the district directors designate any of the named 
depositories as “temporary or assistant treasurer or treasurers.” 

On December 15, 1930, on written application of the trust com- 
pany, the surety executed a $50,000 bond, guaranteeing that the trust 
company would pay to the district its deposit, the district then having 
on deposit with the trust company a much larger amount of money 
than $50,000. Further reference wili hereinafter be made to the written 
application of the trust company to the surety for the execution of 
its $50,000 bond, since we conclude that the information contained in 
such application, upon the form furnished by the surety, is of vital 
importance to the decision of this appeal. 

At the close of business on the 28th day of September 1931, while 
such $50,000 surety bond was in full force and effect, the district had 
on deposit with the trust company the sum of $435,379.07 and held 
as security therefor certain collateral in the form of public bonds and 
notes secured by mortgages, all of the face value of $454,009, in addition 
to the $50,000 surety bond executed by the surety. 

On that day, The Niles Trust Company was closed by order of the 
Superintendent of Banks of the state of Ohio. Shortly thereafter, 
the district made demand upon the surety and the Superintendent of 
Banks for the payment of all sums then on deposit with the trust 
company to the credit of the district, and particularly made demand, 
with threats of suit, upon the surety for the payment of $50,000, se- 
cured by its bond. On January 12, 1932, the surety paid to the dis- 
trict $50,000, the district then delivering to the surety its. receipt there- 
for in writing, and in writing assigning to the surety an undivided in- 
terest, in the amount of $50,000, in the deposit of the district with 
the trust company and subrogating the surety, to the extent of its pay- 
ment, to all rights of recovery which the district had against the trust 
company and any other person on account of loss in connection with the 
deposit. 

The language of such assignment agreement by the district to the 
surety, designated “assignment,” makes no mention of an assignment 
to the surety of any portion of the collateral held by the district as 
security for its deposit, but the assignment specifically states that the 
purpose of this instrument is “to subrogate The Fidelity & Casualty 
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Company of New York and to endow it with any and all rights of what- 
soever nature by or accruing to the said Mahoning Sanitary District 
to the extent of the above mentioned payment.” 

On January 22, 1932, a “certificate of proof of claim” was issued by 
the Superintendent of Banks to the district in the sum of $50,000, and 
such certificate was assigned and transferred by the district to the surety. 

Although the surety was a paid one, its bond provided that if the 
amount of the assured’s deposit at the time of default of the bank ex- 
ceeded the amount of the bond, the surety should be entitled to share 
with the assured the amount of any dividend or payment received from 
the bank in the proportion that the amount of the bond bore to the 
total deposit at the time of default, and, further, that the surety should 
be subrogated in the same proportion to all other rights of the assured 
against any person or corporation, as respects a default on the part of 
the bank, and the assured should execute all papers required to secure 
the surety such rights. The “assignment” referred to above was doubtless 
executed pursuant to the provisions of the bond. 

The bond executed by the surety provided also that if the assured at 
the date thereof or at any time thereafter should hold in addition to the 
bond any guarantee, bond or other security, against the loss covered, 
the surety should not be liable for a larger proportion of any loss 
than the proportion that the amount of the bond bore to the total 
amount of the security against the loss. Why the surety, when demand 
was made upon it, did not avail itself of this provision, is not clear, 
but it seems probable that it relied on its subrogation rights. 

It is clear from the foregoing recital that the surety, being the owner 
by assignment of the claim of the district against the trust company in 
the amount of $50,000, was clothed with authority to settle with the 
trust company, or its reorganization committee, hereinafter referred 
to, all its rights and claims against the trust company. 

Subsequent to the Superintendent of Banks’ taking over of the trust 
company for liquidation, a reorganizing committee was formed as a 
part of a program leading to the reopening of the bank, and that com- 
mittee negotiated with the surety and with other surety companies 
which carried liability covering certain other deposits of public funds, 
such negotiations resulting in an agreement, dated November 11, 1932, 
and entered into in writing between the surety and the reorganization 
committee, whereby the committee proposed to pay on the day of the 
reopening of the bank and the surety agreed to accept, in full settle- 
ment of its claim, the sum equivalent to 50 per cent of its claim. 

In such agreement there is a recital that by reason of the payment 
of the sum of $50,000 to the district by reason of its bond, the surety “has 
become a common creditor of the said bank to the extent of $50,000,” 
and a further recital that the surety “desires to co-operate and partici- 
pate in the program leading to the reopening of the bank.” 
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In the written agreement between the surety and the reorganization 
committee it is stipulated that on the day of the opening of the bank, 
the bank shall pay to the surety “a sum equal to 50% of its present 
claim against the bank, said claim being $50,000 and 50% thereof being 
$25,000.” . 

It is further stipulated and “mutually agreed that upon payment of 
the said 50% that said party of the first part will execute and deliver 
to the said bank a full and complete release of any and all claims that 
it may have against the said bank by reason of having paid any amount 
as surety upon the bond of said bank to secure its said deposits.” And 
it is provided that this agreement is contingent upon similar agreements 
being made with other surety companies and like settlements being 
made with each company according to its respective interest, and in the 
event any common creditor receives a settlement greater than 50 per 
cent in cash at the time of reopening, the party of the first part will 
receive as good a percentage of its deposit as the most favored common 
creditor who receives a cash settlement with the bank. 

After securing like agreements with other surety companies which 
had issued bonds securing deposits of other public funds, the trust com- 
pany filed its application in the Common Pleas Court of Trumbull 
county praying for approval of its plan for the reopening of the bank 
and for an order authorizing the reopening of the bank upon the terms 
and conditions set forth in such application. 

An “order to show cause” why the application of the trust company 
should not be granted and the plan approved for the reopening upon 
the terms and conditions set forth was duly entered and notice was 
given pursuant to such order. 

Among other matters set forth in the reopening application, it was 
alleged that “agreements of settlement have been entered into by the 
bank with the surety companies covering the liability of the bank upon - 
surety bonds which were required by law in connection with the de- 
posit of public funds upon terms for the best interest of the depositors, 
and that said agreements of settlement with said surety companies have 
been approved by the Superintendent of Banks of the state of Ohio 
and which settlements provide for the payments to the said surety 
companies an amount equal to fifty per cent (50%) of their claims.” 

The application further set forth certain proposed changes in the 
capital structure of the reopened bank, consideration of which makes 
it appear that the shareholders’ rights and liabilities would be materially 
altered. 

The prayer of the application, as well as the notice given pursuant 
to the order to show cause, among other things provided that cause be 
shown by a day fixed why the rights of the depositors should not be 
materially altered as therein set forth, and why “the agreements of 
settlement made by The Niles Trust Company with the various surety 
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companies covering the liability of the bank in connection with surety 
bonds which were required by law in connection with deposit of public 
funds, should not be ratified, confirmed, approved and made binding 
upon said bank and said surety companies.” 

In due course the plan was approved, the bank was reopened pur- 
suant to the order of the court, the name of The Niles Trust Company 
was changed to The Niles Bank Company and the various surety com- 
panies, including the surety, were paid 50 per cent of their respective 
claims. Receipt for $25,000, dated June 15, 1933, was delivered to the 
bank by the surety, such receipt reciting that the payment was “in 
full for all claims and demands which we have or claim to have against 
the said The Niles Bank Company, particularly those shown and re- 
ferred to in a memorandum of agreement between The Fidelity & 
Casualty Company of New Yowk and the reorganization committee 
of The Niles Trust Company dated November 11, 1932.” 

That receipt, prepared by the attorney for the surety, further recites: 

“Tt is the intention of this receipt to release The Niles Bank Com- 
pany and the reorganization committee of the Niles Trust Company 
from any and all liabilities of whatever kind or nature growing out of 
having deposits of public funds with The Niles Trust Company previous 
the said surety company having paid to various political subdivisions 
to its closing. And, further, as an acknowledgment of the receipt of 


the amount provided for in the said agreement dated November 11, 
1932.” 


Much being made of it by counsel for the surety, it is here proper to 
set forth that in the reopening application it is stated “that in the event 
said bank is permitted to open and resume business there will imme- 
diately be released and paid upon demand to depositors the following 
amounts: ... (e) all trust funds.” 

In the journal entry of the court, approving the plan and authorizing 
the reopening of the bank upon the terms set forth therein, it is stated: 

“That upon the reopening of said The Niles Trust Company the fol- 


lowing deposits shall be released for payment in full: .. . 
“(d) All trust funds.” 


In that connection, however, it is proper to say that the reopening 
journal entry also sets forth: 


“That the contracts of settlement between said The Niles Trust Com- 
pany and the several insurance and indemnity companies are found to 
be fair and reasonable and they are hereby approved and made binding 
upon said companies and the said The Niles Trust Company.” 


There is no claim of any irregularity or illegality in the proceeding to 
reopen the bank pursuant to the provisions of Section 710-89a, General 
Code, the application having been filed subsequent to March 23, 1933, 
the effective date of that section, which provides the jurisdiction of the 
Common Pleas Court, and among other things provides: 
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- “All depositors and creditors, including the state or any political sub- 
division thereof, if a creditor, who shall fail to file such objections within 
such time fixed by the court, shall be conclusively deemed to have con- 
sented to the resumpton of business by such bank upon the conditions 
approved by the court, and shall be bound by the order of the court ap- 
proving the same.” 


The surety’s status was that of an assignee of a political subdivision, 
the district, and stood in its position in certain respects. Aside from 
that, the surety was a creditor of the bank by reason of the agree- 
ment between it and the trust company as set forth in the application 
for surety bond, whereby the trust company agreed to idemnify and 
save harmless the surety from and against any and all losses of every 
kind that the surety might for any cause sustain or incur by reason or in 
consequence of its having executed the bond. 


In the agreement of settlement the surety represented that it was a 
common creditor of the trust company (and it was such under the 
terms of the application for bond) and it agreed, for the consideration 
named, to release all its claims of whatever kind or nature. There was, 
therefore, no mutual mistake of fact at the execution of the settle- 
ment agreement, whether or not the parties at the time fully appreciated 
the nature of all rights of the surety against the trust company. Of 
course, the surety’s position could be either that of a common or pre- 
ferred creditor on account of the same obligation, but satisfaction of the 
obligation terminated all its rights. 

The provisions of Section 710-89a, General Code, above quoted, make 
no distinction between a common and a preferred creditor. 

After the bank resumed business on June 15, 1933, under its changed 
name, and the $25,000 was paid to the surety in settlement of its claims 
in accordance with the agreement approved by the court, certain of the 
collateral held by the district as security for its deposit was sold and the 
liability of the bank to it thereby reduced to $147,610.97 as of September 
22, 1934, after allowing credit by the district for the $50,000 received 
from the surety. On that date, the directors of the district passed a 
resolution authorizing the withdrawal of the balance of its funds from 
the bank and the surrender of the remaining collateral held by the 
district, and this was accordingly done. At that time, as shown by the 
record, the value of the collateral surrendered to the bank was from 
$70,000 to $100,000. 


In the meantime, about December 30, 1933, the Attorney General 
of Ohio rendered an opinion that the deposit of the district funds with 
the trust company was an illegal deposit and the transaction was null 
and void, assigning as reason therefor that at the time the trust company 
was selected and designated a depository the district had_ failed in its 
resolution to designate the banks therein named as “temporary or 
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assistant treasurer or treasurers,” and cited the following language of 
Section 6602-79, General Code: 


“... if it should be deemed more expedient to the board of directors, 
as to moneys derived from the sale of bonds issued or from any other 
source, said board may by resolution, select some suitable bank or banks 
or other depository, which depository shall give good and sufficient bond, 
as temporary or assistant treasurer or treasurers, to hold and disburse 
said moneys on the orders of the board as the work progresses, until such 
fund is exhausted or transferred to the treasurer by order of the said 
board of directors. For such deposits the district shall receive not less 
than two nor more than four per cent interest per annum.” 


The opinion of the Attorney General is reported in Vol. 3, Opinions 
of Attorney General (1933), 1998, No. 2088. The opinion seems to 
proceed on the theory that the statute requires the board of directors 
to designate the banks, in which its funds are deposited, as temporary 
or assistant treasurer or treasurers, and, since a treasurer has no title 
to funds coming into his hands, such funds are trust funds and entitled 
to preference in payment from the assets of a bank in liquidation. 

In our judgment the cases cited by the Attorney General in support 
of the above theory are not authority for the opinion that the funds in 
question here were trust funds, the facts in those cases being entirely 
dissimilar to the situation presented here. 

The Niles Trust Company, designated as a depository, agreed to and 
did pay interest on the funds deposited with it by the district, in accord- 
ance with the interest rate provided in the statute. 

It is our view that the quoted provision of Section 6602-79, General 
Code, clearly authorizes the district directors to select the banks as 
depositories, which was done, and that the words, “as temporary or 
assistant treasurer or treasurers,” modify the bond and mean simply that 
such selected depositories shall give the kind and character of bond as 
a temporary or assistant treasurer or treasurers are required to give. 
The proper interpretation of the word, “as,” is that it means “like” or 
“similar to.” See 4 Words and Phrases, Perm. Ed., p. 286, which cites 
Van Pelt v. Hilliard, 75 Fla. 792, 78 So. 693, 697, L.R.A. 1918E, 639. 
See, also, the definition of the word, “as,” given in Webster’s Inter- 
national Dictionary. 

Certainly no reasonable construction of the statute can be that the 
bank selected as a depository shall in fact be a treasurer or assistant 
treasurer of the district, for the law is well settled that no treasurer of 
public funds can use the same for his or its own profit, it being definitely 
contemplated by the statute that the depository bank will have the right 
to use and invest such deposit funds in the same manner as it may invest 
the deposits of private individuals, since the depository must, by the 
provisions of the section, pay the district for such deposit not less than 
two nor more than four per cent interest per annum. We have not 
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discovered an instance where a treasurer, assistant treasurer or tem- 
porary treasurer, as such, has been required to pay interest on the funds 
held by him or it, or where a treasurer, either assistant or temporary, has 
any right to use public funds for his own profit. 

The question remains, however, whether the appointed depository 
bank gave “good and sufficient bond” as or similar to that required of 
a temporary or assistant treasurer. Until the giving of the $50,000 bond 
executed by the surety, the depository bank had not given any “bond” 
in the technical meaning of that word, which imports a written instru- 
ment, with surety or sureties, guaranteeing the faithful performance of 
the acts or duties contemplated. 

Nowhere in the “Sanitary District Act of Ohio” do we find any pro- 
vision for the appointment of a temporary or assistant treasurer. 

Section 6602-44, General Code, provides that “the secretary shall 
serve also as treasurer of the district, unless a treasurer is otherwise 
provided for by the board.” 

Section 6602-79, General Code, provides: 


“Said district treasurer shall, at the time of taking office, execute and 
deliver to the president of the board of directors of the said district, a 
bond with good and sufficient sureties, to be approved by the said board 
of directors, conditioned that he shall account for and pay over as re- 
quired by law, and as ordered by said board of directors, any and all 
money received by him on the sale of such bonds, or any of them, or 


from any other source.” 


Here the board of directors required the depository bank to furnish 
collateral security in the first instance, later supplemented by the surety 
bond executed by the surety. Can it now be claimed that the district’s 
voluntary act in accepting such collateral security for the deposit of its 
funds, instead of a written bond with good and sufficient sureties, was 
such an unlawful act as to constitute the deposit an unlawful deposit, 
creating the relationship of trustee on the part of the depository bank 
and securing to the district a preference over other depositors upon 
liquidation of the bank? In a court of equity, the question answers 
itself. 

We are not unmindful of the recent decision of the Supreme Court 
of Ohio, in the case of In re Cattell, 146 Ohio St. 112, 64 N. E. 2d 416, 
164 A. L. R. 312, in which the majority of the court gave a strict inter- 
pretation of the word “bond,” and held that this word as used in Section 
11882, General Code, necessarily imports a written instrument executed 
by a surety. In the opinion Judge Turner clearly indicated that the 
decision is limited to a case involving the personal liberty of one found 
guilty of contempt for claimed violation of a restraining order of the 
court and who challenges the jurisdiction of the court. 

No doubt the Legislature, in its wisdom, could have provided that 
the funds of the district when deposited in a depository bank, either with 
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or without the required bond, would have a preference over other de- 
posits, but it did not do so. Had the law so provided, all other depositors 
in such bank would have been bound with notice thereof. The result of 
such provision of law would ruin any bank. That was the appealing 
reason for the decision of the Supreme Court of Ohio in the case of 
Fidelity & Casualty Co., of New York v. Union Savings Bank Co., 119 
Ohio St. 124, 162 N. E. 420. In that case, in which the plaintiff was the 
surety here, the court held that the depository act involved, Section 321 
et seq., General Code, neither expressly nor impliedly gave to the state 
priority of payment out of funds of a banking institution in the event of 
insolvency. True, the deposit there was a legal deposit, but how much 
stronger the reason would apply to the situation in this case. 

The instant case is clearly distinguishable from that of Franklin 
National Bank of Newark, Ohio v. City of Newark, 96 Ohio St. 453, 118 
N. E. 117, L.R.A. 1918E 676, where the city treasurer, without any 
authority of law or direction of the city council, deposited city funds in 
the bank, without any requirement of the bank to pay interest on such 
deposit, and where the bank made a profit from the use of such funds. 
What the court did in that case was to require the bank to account for 
and pay over to the city the fund and all profits arising from the use of 
the deposit. There was no question of insolvency of that bank or deter- 
mination of a preferential status of the deposit on liquidation. There 
was no necessity of the court to make such determination. 

After the opinion of the Attorney General, above referred to was 
rendered, this action was instituted, in which the surety seeks an 
accounting of the collateral security held by the district at the time of 
the execution of the $50,000 bond, still held by the bank when it was 
taken over for liquidation. The surety seeks the recovery of $25,000, 
with interest, being the difference between the amount paid to the 
district and the amount received from the bank on settlement of the 
surety’s claims. It is the claim of the surety in its second amended 
petition that the district: was a preferred creditor of the trust company, 
such claim being based on the theory that the district’s deposit consti- 
tuted trust funds in the possession of the trust company when it closed 
and on the reasoning of the Attorney General in his opinion; that the 
district was entitled to be paid in full under the reopening order of the 
court; that upon the surety being subrogated to the extent of $50,000 to 
the right of the district in such trust funds the surety was entitled to be 
paid in full instead of the $25,000 which it received upon its settlement 
agreement with the reorganization committee; and that such agreement 
and the receipt given pursuant thereto were executed by reason of a 
mutual mistake of the parties, it being alleged that at the time all of 
the parties acted in the belief that the district was a common creditor 
of the trust company, and that it was never the surety’s intention to 
settle its claim as a preferred creditor. 
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The surety further claims that by reason of its right to subrogation, 
either in accordance with its contract with the district or under the 
equitable doctrine of subrogation, the district was without authority to 
surrender, in return for the balance of its deposit, the collateral security 
held by it, without accounting to the surety therefor. 

We have not attempted to state in the language of the second 
amended petition the claims of the surety, but give our understanding 
of the substance of such claims. 

As stated above, the judgment and decree of the Common Pleas 
Court was for defendants. In its conclusions of law, the trial court held 
that the deposits by the district were not made in the manner required 
by Section 6602-79, General Code, as the bank was never selected as a 
temporary or assistant treasurer; that the $50,000 bond given by the 
bank was not a good and sufficient bond for a half million dollar deposit; 
and that, therefore, the deposit was a trust fund and the right to its 
withdrawal constituted a preferred claim. However, the trial court held 
that the surety had, by the settlement agreement, released its rights as 
either a preferred or common creditor and found against the surety. 

On this appeal it is stated in the surety’s brief that the issues in this 
court are purely legal and are as follows: 


1, Whether this court will order the enforcement of the decree of 
the Common Pleas Court which ordered, upon the reorganization of The 


Niles Trust Company, that all trust funds should be paid by the bank 
in full. 


“2, Whether the court will apply the law which gives to either party 
the right to avoid a settlement when such settlement contract has been 
made under a mutual mistake of facts.” 


The second proposition, above quoted, has been amplified in oral 
argument and reply brief of the surety, and it now claims that the court 
should avoid the settlement contract if made under a mutual mistake 
of law and fact, and that the trial court, sitting as a court of equity, 
should have avoided the settlement contract even though it was entered 
into solely because of a mutual mistake of law. 

Being impressed with the sincerity and force with which the claims 
of able counsel representing all parties have been presented in this court, 
the writer of this opinion has painstakingly examined the pleadings, the 
transcript of the proceedings in the Common Pleas Court and the 
voluminous record with numerous exhibits, as well as the briefs and 
authorities cited. This has consumed much time as the case was sub- 
mitted at our September 1945 term in Trumbull county, but since the 
action was pending for 11 years in the trial court, all without unnecessary 
delay on the part of the trial judge or counsel, we have felt it our duty 
to set forth at length the material facts gathered from the record. 

Was there a mutual mistake of facts which avoided the settlement 
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agreement? Our answer to this question, arrived at from our thorough 
consideration of the pleadings and evidence, is “no.” 

The application of the trust company to the surety for the issuance 
of the surety bond plainly set forth that the trust company then had on 
deposit $425,943.24 of the funds of the district, bearing 2, 244 and 8 per 
cent interest and secured by “state and county” collateral in the amount 
of $493,575.64. 

The application showed also that the bank held other deposits of 
certain cities and school districts, secured by “surety” bonds. 

It was thus apparent to the surety that the only portion of the funds 
of the district which were secured by a bond, as distinguished from 
collateral, was such as would be secured by the $50,000 bond applied for 
and which the surety executed pursuant to such application. The appli- 
cation did not purport to be made by the trust company as a temporary 
or assistant treasurer of the district. 

The application gave a list of public and other deposits covered by 
personal or corporate surety bonds or secured by collateral, in detail 
listed the names of such depositors, the amount deposited, the rate of 
interest paid thereon, the name of surety or description of collateral and 
the amount of bond and collateral, and gave answer to every question 
contained in the printed form furnished by the surety. We find that the 
surety had full knowledge of all facts which it now claims rendered the 
deposit an illegal one thus making the deposit “trust funds” in the pos- 
session of the trust company. It follows that the mistake, if any, in 
assuming, at the time of entering into the settlement agreement, that 
the relationship between the trust company and the district was that 
of debtor and creditor was purely and only a mistake of law, if we 
consider the question in the most favorable, but not tenable, aspect. 

We need not determine whether, when the surety executed and 
delivered its surety bond for $50,000, that portion of the deposit thereby 
become a legal deposit because secured by a good and sufficient bond, 
in the strict meaning of that word. Whether a trust relation existed 
between the trust company and the district is not decisive of this case. 
The surety with the advice and assistance of able counsel and with full 
knowledge of the facts executed the settlement agreement, and did so 
with the expressed intention of inducing the reopening of the bank, filed 
no objection of the plan of reopening, consented to the court’s approval 
of the settlement agreement, in effect caused the reopening order and 
assisted in altering the position of the shareholders and other depositors 
of the bank, as well as other surety companies, all of whom, including 
the district, had the right to rely upon the representations of the surety 
that its claims would be settled in full upon payment of $25,000, which 
it received with the approval of the court. 

We do not find the defense of estoppel specifically alleged in the 
pleadings of the defendants, but therein are recitals of facts constituting 
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estoppel and a denial of right to relief, and at the hearing evidence was 
received, without. objection, of facts which clearly raised that defense. 
It would have been proper, on motion, to have allowed amendment, but 
without amendment the issue was in the case, especially in view of the 
statute which specifically and conclusively bars the surety from assailing 
the reopening order of the court. 


The court of equity, in considering whether the contract of settlement 
should be avoided on the ground of mistake of law only, and some 
authority has been presented to that effect, would properly weigh the 


equities of all parties concerned and was not required to avoid the settle- 
ment on that ground. 


We find no merit in the claim of the surety that it is entitled to relief 
because the reopening application, as well as the court’s order approving 
same and authorizing the bank to resume business, set forth that all 
trust funds be first paid. The court which rendered the decree in this 
case is the same court which granted the reopening order and was the 
proper tribunal to give construction to that order as set forth in its 
journal, and we find no error in the interpretation given thereto. It is 
clear that the court did not consider at that time that the district’s 
deposit was a trust fund or that the surety’s claim was a preferred one. 
The court certainly did not intend that the deposit should be paid in 


full and at the same time approve the settlement agreement whereby 
the surety was to and did receive $25,000 in full settlement of all its 
claims. 


The reopening order of the Common Pleas Court has the force and 
effect of a final judgment and the surety is a party thereto and bound 
thereby in the absence of fraud, there having been no appeal therefrom. 
It will not do to say that the surety should be relieved of the force and 
effect of that judgment because the surety was mistaken in its legal 
rights. That would destroy the finality of. judgments and set a dan- 
gerous precedent. Every other party to that proceeding could as well 
claim some relief on the ground that it did not know of its legal rights 
at the time. It is conceded that there was no fraud practiced by 
defendants, but that there was only a mutual mistake. 


The district was not a party to the agreement of settlement between 
the surety and the reorganization committee of the trust company. 
There was no failure of the exercise of good faith on the part of the 
trust company or the district, which would be due the surety by reason 
of the trust relationship arising from the execution and delivery of the 
surety bond. There is no claim of any fraud or untruthfulness in the 
answers of the trust company to the questions in the application for the 
bond, nor can we perceive any material information then within the 
knowledge of the trust company or the district which was not set forth 
in the application for bond. 
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Emphasis has been placed by the surety upon the fact that in the 
district’s separate answer and cross-petition it alleges and admits that 
its deposit was a trust fund, and that it was entitled to be paid in full 
as a preferred creditor of the trust company. Such allegations are mere 
conclusions of law and not statements of fact, but in any event would 
not bind the bank. ; 

It is further claimed by the surety that the settlement agreement with 
the reorganization committee and the receipt for $25,000 executed pur- 
suant thereto were intended to release only the bank, the district not 
being a party thereto, and, therefore, the surety has not released the 
district from liability for surrendering the collateral security upon pay- 
ment of the balance of its deposits; and that under the subrogation 
agreement with the district the latter violated its terms and should be 
held liable in this action. The answer to that claim is that when the 
surety settled with the trust company, and that settlement was approved 
by the court, all rights of the surety to subrogation, whether under its 
agreement with the district or upon the equitable doctrine of subroga- 
tion, perished with such settlement. Subrogation cannot exist inde- 
pendent of a right of recovery against the party causing the loss. 

No prejudicial error is found in the judgment and decree of the 
Common Pleas Court, and, accordingly, such judgment and decree must 
be and is affirmed. 

Judgment and decree affirmed. Carter and Phillips, JJ., concur. 


State Court Without Power to Grant Preliminary 
Restraint Against National Bank 


Bachman v. First-Mechanics National Bank of Trenton, Court of Chancery 
of New Jersey, 51 Atl. Rep. (2d) 114 


A state court, under existing federal law, is without the power 
and authority to grant preliminary restraint (before final judgment) 
against a national bank in a cause which relates to the internal 
government of the association, such as in this case, amending articles 
of association and executing proposed plan to increase its common 
stock. 

This court is bound by the United States statute providing that 
no attachment, injunction or execution shall issue against a national 
bank or its property before final judgment in any suit, and will 
accordingly refuse to grant an injunction before final judgment is 
had against defendant national bank. 


Suit by Wilson O. Bachman and others against the First-Mechanics 
National Bank of Trenton. On order to show cause why defendant 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 900. 
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should not be restrained from amending its articles of association and 
executing a proposed plan for increase of its common stock. 

Order to show cause discharged. 

George H. Bohlinger, Jr., of Trenton (Ellis Pierson, of Trenton, of 
counsel), for complainants. 

J. Mitchell Reese, of Trenton (William H. Speer, of Jersey City, 
and Herbert Backes, of Trenton, of counsel), for defendant: 


JAYNE, Vice Chancellor (orally) —Gentlemen, it may be expedient 
if I impart to you some of my preliminary observations and solicit your 
views concerning them. 

Manifestly, this is an application on behalf of the complainants to 
obtain what is equivalent to a preliminary injunction aganst the de- 
fendant in the respects mentioned in the prayer of the bill. It is 
acknowledged that the defendant is a banking association organized 
under the laws of the United States. 

A national bank is not only created and governed but also protected 
by federal legislation, which the state courts must recognize and respect. 
I was aware that Congress had ordained that national banks might 
sue and be sued in courts of law and equity as fully as natural persons, 
but yesterday afternoon, in examining the bill, it occurred to me that 
I ought to ascertain what limitations, if any, Congress had imposed 
upon the jurisdictional powers of state courts in causes of this nature. 

In that pursuit I came upon Section 5242 of the Revised Statutes 
of the United States, Title 12, Section 91, U.S.C.A., which reads as 
follows: “And no attachment, injunction, or execution, shall be issued 
against such association or its property before final judgment in any 
suit, action, or proceeding, in any State, county, or municipal court.” 

I naturally became at once interested in the construction of that 
enactment and its application. In collecting the pertinent decisions, 
I discovered one in this court in a cause entitled Metropolitan Lumber 
Co. v. Fordham Nat. Bank in New York, 102 N.J.Eq. on page 514, 
141 A. 742. For present purposes I shall read only the second syllabus: 
“This court is bound by the United States statute providing that no 
attachment, injunction or execution shall issue against a national bank 
or its property before final judgment in any suit, and will accordingly 
refuse to grant an injunction before final judgment is had against the 
defendant national bank.” Perhaps I should add that the decision 
to which I have just referred was affirmed by the Court of Errors and 
Appeals, 104 N.J.Eq. 248, 144 A. 879, but the appellate court did not 
regard it necessary to express any opinion upon the effectiveness of 
the federal statute. 

There are several illuminative decisions, the citations of which I 
have here before me, and all of them, in the absence of some divergent 
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or refutative explanation from counsel, lead me to doubt the authority 
of this court to grant the desired preliminary injunction against the 
defendant in the present cause. 

The matter of immediate concern, of course, is not the jurisdiction 
of this court to hear and finally determine the issues, but rather the 
power and authority of this court to grant a preliminary injunction, 
which would necessarily be before final adjudication of the cause. 

I have this also in mind, that the bank here is the sole defendant. 
Some of the decisions draw some distinction toward a suit in which 
the bank has no direct interest. As you know, it is, for example, com- 
mon practice for this court to issue injunctions to restrain a bank from 
releasing a deposit. In such a case, however, the bank might be 
characterized as a mere stakeholder, having no direct interest. But 
of all cases, it seems to me, there would be some recognizable reason 
for Congress to have imposed such a prohibition upon the power of 
the state court to grant preliminary restraint in a suit which relates 
to the internal government of a national bank. 

I say to counsel that in my present state of mind I have grave 
doubt that this state court, in the face of the federal enactment to 
which I have referred, has any authority or power to grant any pre- 
liminary injunctive order. I would like to hear from counsel for the 
complainant, (Mr. Bohlinger addressed the court.) 

The Court: Let me interrupt you to say that you must have in 
mind ‘that we are not presently concerned with the jurisdiction of this 
court to hear this cause and to render a decree in it. The impediment 
seems to be the federal statute which ordains that no preliminary in- 
junction shall be granted. Therefore the precise, naked point before 
me is the present application for a preliminary injunction, or its present, 
modern equivalent, in view of that federal statute. You are not aware 
that the federal statute to which I refer has been in anywise modified, 
or amended, or repealed? (Mr. Bohlinger answered in the negative.) 

The Court: Counsel for the complainant evidently being unable 
to direct me to any avenue of escape from the prohibition of the federal 
statute, I am obliged to discharge the order to show cause. 

In support of that ruling, counsel might desire to note these cita- 
tions: National Bank Act, Title 12, § 91; Metropolitan Lumber Co. 
v. Fordham Nat. Bank, 102 N.J.Eq. 514, 141 A. 742, affirmed 104 NJ. 
Eq. 248, 144 A. 879; Freeman Mfg. Co. v. National Bank of the Re- 
public of Boston, 160 Mass. 398, 35 N.E. 865; Van Reed v. People’s 
National Bank of Lebanon, Pa., 198 US. 554, 25 S.Ct. 775, 49 L.Ed. 
1161; 3 Ann.Cas. 1154; National Bank of Savannah v. Craven, 147 Ga. 
753, 95 S.E. 246, 247; Drewes & Co. v. Ham & Seymour, 157 La. 8617, 
103 So. 241; Wallach et al. v. Billings et al., 161 Ill.App. 317; State 
ex rel. Chatham Phoenix National Bank & Trust Co., of New York v. 
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Parr, 139 Wash. 255, 246 P. '751; 4 Am. Jur., Attachment & Garnishment, ° 
sec. 181, p. 685; 7 Am. Jur., Banks, sec. 819, p. 591; Fletcher, Cyclopedia 
Corporations, sec. 4872. 


Bank’s Charges for Loan of Money Held Usurious 


Independent Foods, Inc., v. Lucas County Savings Bank, Court of Appeals 
of Ohio, 70 N. E. Rep. (2d) 139 


Where the transaction is in the form of a loan and the charges 
exceed the interest permitted by law, the loan is held to be usurious 
without any proof of an intent by the parties to make a usurious loan. 

That the bank’s charges in this case were accepted and assented 
to by the borrower is no defense to the claim of usury. Likewise, 
the finding that the charges were not unreasonable under all the 
circumstances is no defense. 


Action by Independent Foods, Inc., against Lucas County Savings 
Bank, wherein defendant cross-petitioned. From a judgment for de- 
fendant on the cross-petition, plaintiff appeals. 

Reversed and remanded. 

O. D. Eshelman and G. L. Livingstone, both of Cleveland for appel- 
lant. 

Boyd, Brooks & Wickham, of Cleveland, for appellee. 


MORGAN, J.—The defendant appellee recovered a judgment in 
the common pleas court on its cross-petition against the plaintiff ap- 
pellant in the amount of $5,339.38 with interest thereon from October 
10, 1945. From this judgment the plaintiff appeals. 

The record discloses that beginning in May, 1942, and continuing 
until December, 1944, the defendant bank made a series of loans to the 
plaintiff, a wholesale grocer, which were evidenced by demand notes 
for each loan. 

The loans were made pursuant to an oral contract between the 
parties, entered into in May, 1942. The defendant bank claims that 
this contract was modified in June, 1942, and the trial court so found 
in its “Conclusion of Fact.” 

In the view taken of this case by a majority of this court, the exact 
terms of the contract between the parties are not important inasmuch 
as the only defense of the plaintiff borrower is that the compensation 
to be paid to the defendant the lender was usurious. 

It is conceded that the total interest and charges payable to the bank 
considerably exceeded the legal rate of 8 per cent interest. The loans 


NOVE—t or similar decisions see B.L.J. Digest (Fifth Edition) § 1564. 
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were made to enable the plaintiff to finance the purchase of canned goods 
and other groceries. All purchased goods were placed in a warehouse 
by the plaintiff accompanied by a tally sheet giving a description and 
cost of the goods. The defendant loaned to the plaintiff 75 per cent of 
the cost of the goods as shown by the tally sheet and the defendant 
received therefor the plaintiff's demand promissory note for the amount 
loaned which was secured by a warehouse receipt for the goods issued 
by the warehouseman. 

Payment was made to the bank on the sale of warehouse goods of 
7742% per cent of their value. 75 per cent was to be credited on the 
principal of the note and 212 per cent was to be used by the bank to 
“pay the interest and charges” on the notes. At the end of each 30 
days any overplus in the hands of defendant bank over and above the 
“interest and charges” was to be remitted to plaintiff borrower. 

During the period between May, 1942, and December, 1944, 269 
separate purchases by plaintiff were handled in the above manner and 
plaintiff executed and defendant received 269 demand notes in an ag- 
gregate amount of $342,531.41 evidencing loans for such amount. 

As to the compensation to be received by the defendant bank we 
accept the conclusions of fact of the trial court. By the oral agreement 
of May, 1942, the plaintiff agreed to pay the defendant one-half of 1 
per cent on the face or tally sheet value of the warehoused goods on 
which defendant had loaned to plaintiff 75 per cent of their tally sheet 
value and interest at the rate of one-half of one per cent per month 
computed on the average daily balance of indebtedness of plaintiff to 
defendant. In June, 1942, the defendant notified plaintiff of a change 
in the arrangement and that thereafter the charges would be a discount 
or a new loan fee of one-half of one per cent of the amount of the aggre- 
gate value of the goods warehoused to be charged and deducted at the 
time of granting new loans; an interest charge of one-half of one per cent 
per month to be charged, not on the average indebtedness, but on the 
average daily balance of warehouse receipts outstanding; and also a re- 
newal fee of one-half of one per cent per month to be charged each 
month on outstanding warehouse receipts. From and after June, 1942, 
defendant continued to make financing charges including interest as 
provided by the modified agreement. 

Plaintiff claims that the total charges including interest amounted to 
24 per cent on the loans made. The defendant concedes and the trial 
court found that the total compensation to be paid the defendant 
amounted to 18 per cent divided as follows: 

Discounts 3 3/10 per cent 

Interest 8 per cent 

Renewal fees 6.7 per cent 

Plaintiff's d@fense is that the transaction between the parties is 
tainted with usury. If the arrangement between the parties was usurious 
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it will not be necessary for this court to consider the many disputed 
questions as to the accounting between the parties to which the evidence 
in the case was principally directed. 

The trial court as its second conclusion of law found that “the 
‘financing charges made by the defendant against plaintiff including 
interest were properly made by the defendant and assented to by the 
plaintiff and were reasonable under all the circumstances and were 
not intended to be and are not usurious.” 

This conclusion of law is based on paragraphs 11 and 12 of the find- 
ings of fact by the court, as follows: 


“11. Having in mind that over 200 separate notes were handled by 
defendant, secured by warehouse receipts covering a vast amount and 
variety of commodities bought and sold by plaintiff without reference to 
and with no attempt to retire individual notes in the order of their mak- 
ing, and that an unusual amount of detail in computation and account- 
ing was required of defendant in handling these loans, and in view of the 
elements of the aggregate amount of loans and the time, expense and 
risk involved, the court finds that the charges so made by the defendant 
were not unreasonable under all the circumstances and were accepted 
and assented to by plaintiff. 


“12. There is no evidence that the financing charges so made were 
intended by the parties, or either of them, as a guise or subterfuge for 
the charging of usurious interest.” 


We shall first consider paragraph 11 of the findings of fact. 

That the charges in this case “were accepted and assented to by 
plaintiff” is no defense to the claim of usury. Likewise the finding that 
the “charges were not unreasonable under all the circumstances” is no 
defense. 

The question to be determined is not whether the charges were 
reasonable or unreasonable but whether the charges exceeded the in- 
terest allowed by the usury statute. 

It is recognized that the payment by the borrower to the lender of 
expenses actually incurred and which are incident to the loan, does not 
cause the loan to be usurious. The nature of such expenses is shown 
in 40 Ohio Juris. 851, where it is stated: “It is entirely obvious that 
a lender is under no obligation to bear the expenses properly incident 
to the loan. If loss and expense and delay are expected to occur 
so as to reduce the interest, an allowance may be made for them and it 
will not be usurious even though it results in greater profit than 
lawful interest. The items of expense thus allowed include the expense 
of examining and appraising security and passing upon and perfecting 
the borrowers title thereto, preparing, acknowledging and recording 
papers, taxes on mortgaged property or on debt and mortgage etc.” See 
also note in 63 A.L.R. page 831. 

The expenses, however, set forth in paragraph 11 of the finding of 
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facts, are not of such character. Insofar as the defendant’s expenses 
were increased by the fact that there was “no attempt to retire indivi- 
dual notes in the order of their making” such was due to the defendant’s 
own choice inasmuch as the bank, subject to statutory limitations, was 
in a position to dictate the terms and conditions of the loans. That 
an “unusual amount of detail on computation and accounting was re- 
quired of defendant in handling these loans” was a bookkeeping expense 
and therefore was incurred by the lender for his own benefit. We have 
found no case where the lender was permitted to charge an additional 
amount for additional expense incurred in keeping its own books and 
records. 

New York Credit Men’s Ass’n v. Schnur, 2 Cir., 89 F.2d 681, 682, 
is a case on all fours with the instant case. In that case one Schnur, as 
creditor, agreed to make loans to a borrower who assigned to Schnur 
certain of its accounts receivable-as collateral security. Schnur was to 
advance to the borrower 70 per cent of the face of the accounts. The 
charge was 3 per cent, later reduced to 214 per cent upon the net amount 
advanced by the lender for a period of each 30 days. The borrower 
collected the accounts and the lender had nothing to do with them ex- 
cept to receive the list on making the advances and to check them with 
the invoices and to keep track of the collections and returns of merchan- 
dise by having an accountant examine the books of the borrower. The 
borrower contended that the charges were usurious. 

The circuit court, speaking through Judge Hand, said: “The charges 
for the services were far in advance of the legal rate of interest and 
varied from 224% per cent to 42 per cent per annum. The arrangement 
was usurious under the New York law and was so held by the court be- 
low. The service charges made were for the benefit of Schnur and not for 
that of the borrowers. Although, under the terms of the written agree- 
ment, the lender might have collected the accounts, he did not do so 
and the services rendered by the auditor and others of his staff were in 
watching the collateral and otherwise safeguarding his loan. In that 
respect the services differed from those for which compensation has 
been allowed by courts to lenders such as for examination of title pre- 
liminary to making loans, for actually collecting pledged accounts and 
for work of attorneys in enforcing collections under agreements. Security 
Mortgage Co. v. Powers, 278 U.S. 149, 49 S.Ct. 84, 73 L.Ed. 236; In 
re Gotham Can Co., 2 Cir., 48 F.2d 540, 542. In the case at bar the 
service charge was continuous from the time when the loan was made 
and was in fact a charge by the lender only ‘for a service he renders to 
himself.’ Commercial Security Co. v. Holcombe, [5 Cir.,] 262 F. 657. 
Agreements to pay more than the legal rate of interest, though in form 
for services rendered, have been treated as usurious under circumstances 
such as we find here. Home Bond Co. v. McChesney, 239 U.S. 568, 36 
S.Ct. 170, 60 L.Ed. 444; Commercial Security Co. v. Holcombe, [5 Cir.,] 
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262 F. 657; Grannis v. Stevens, 216 N.Y. 583, 111 N.E. 263; Quackenbos 
v. Sayer, 62 N.Y. 344.” ; 

That the expenses incurred by the lender in the instant case were 
only for services it rendered for its own benefit, appears from the evi- 
dence in this case. The record discloses that when the plaintiff borrower 
purchased goods and placed them in the warehouse, Mr. Jordan, 
employee of the warehouse company, prepared the note for 75 per 
cent of the tally sheet, had it signed by the borrower and mailed 
the note to the defendant bank in Toledo, together with the ware- 
house receipt. The bank did not participate in or oversee the sale 
of the goods but when the plaintiff borrower withdrew any goods for 
sale from the warehouse the transaction was again handled by an em- 
ployee of the warehouse company who saw to it that 7714 per cent of the 
value of the goods released were deposited with a branch of the Cleve- 
land Trust Company to the credit of defendant bank to which a copy of 
the deposit slip was sent. Whenever any goods in the warehouse were 
released, the date and number of the release and quantity of goods 
released were posted on the back of a copy of the warehouse receipt by 
an employee of the warehouse company. Copies of all releases were 
sent to the defendant bank in Toledo once a week by the warehouse 
company. | 

It thus appears that the accounting in this case was really performed 
by the warehouse company and not by the defendant bank. All that 
the bank was required to do was to post payments on the back of the 
proper notes and the withdrawals on the back of the proper warehouse 
receipts and to have its books of account record its transactions. 
Accordingly, an inspection by the defendant bank of all notes on hand 
with attached warehouse receipts would have disclosed at any time the 
amount still owing on each note and the goods still in the warehouse. 
All of the charges of the warehouse company for storage and services 
were paid, not by the defendant bank, but by the plaintiff borrower. 
The “services” to be rendered by the bank in the instant case, were of 
the same character as those rendered by the lender in the Schnur case, 
supra, where the charges were held to be usurious. 

In addition to the cases cited in the Schnur case, see also, Andrews v. 
Poe, 30 Md. 485, 486; Real Estate Trustee v. Lentz, 153 Md. 624, 139 A. 
$51; Joy v. Provident Loan Soc., Tex. Civ. App., 37 S. W. 2d 254; Trinity 
Universal Insurance Co. v. Hotel Co., Tex. Civ. App., 91 S. W. 2d 978; 
M. Lowenstein & Sons Inc. v. British-American Mfg. Co., D. C., 300 F. 
853. 

Paragraph 12 of the findings of fact is to the effect that there is no 
evidence that the financing charges in this case were intended “as a 
guise or subterfuge for the charging of usurious interest.” 

There is a seeming confusion in some of the cases as to the place and 
importance of intent in determining whether charges by a lender are 
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to be considered usurious. However, the cases uniformly hold that where 
the transaction is in the form of a loan and the charges exceed the inter- 
est permitted by law, the loan is held to be usurious without any proof 
of an intent by the parties to make a usurious loan. 

40 Ohio Juris. 841: “When the contract on its face imports usury as 
by an express reservation of more than legal interest there is no room 
for presumption for the intent is apparent.” 

Williston on Contracts, Vol. 6, page 4807: “Ignorance of the law is 
generally no excuse and where a transaction, unmistakably a loan, is 
made for a rate of interest exceeding that permitted by law, the trans- 
action would appear necessarily usurious.” 

Restatement of the Law of Contracts, Vol. 2, Note to § 526, page 
1022: “The extent to which intent is important, in determining whether 
a transaction is usurious both in criminal and in civil cases, has caused 
great differences of statutory interpretation and judicial decisions. Thus, 
there are many decisions that a wrongful intent is one of the necessary 
elements of usury; yet at least in civil cases, it may be doubted whether 
intent is of any importance, if the facts clearly establish usury and the 
parties were acting under no mistake.” 

The cases where the intent may be of importance in determining 
whether a transaction is usurious, is shown by the following authorities: 

Williston on Contracts, Vol. 6, page 4809: “Intent is chiefly important 
as characterizing transactions not in the form of loans. The law does 
not permit parties to evade usury statutes by giving the form of a sale 
or exchange, bailment or lease to what is really intended as a loan of 
money, and the validity of such transactions depends on whether the 
parties were using an apparently legal form as a mere device or in good 
faith intended to make such a bargain in reality as they did in appear- 
ance.” : 

Restatement of the Law of Contracts, Vol. 2, page 1022: “Where, 
however, the transaction is not in the form of a loan, a wrongful intent 
at least of the lender, to use the device of a sale or lease as a means of 
making what amounts in effect to a loan, is universally held essential in 
order to make the transaction usurious.” 

In the instant case, there was no attempt to disquise the charges in 
the form of a “sale, exchange, bailment or lease.” The defendant bank 
made loans to plaintiff and it is conceded that the interest and charges 
equalled at least 18 per cent. Accordingly the 12th finding of fact that 
there was no evidence that the financing charges were intended “as a 
guise or subterfuge for the charging of usurious interest” is of no 
importance in this case. 

Counsel for defendant bank, in brief and oral argument, contended 
that Ohio by the Small Loans Act, Sec. 8624-62, G. C., formerly Sec 
6346-5, G. C., recognizes the right of a lender of small loans with chattel 
security to charge more than the legal rate of interest fixed in Sec. 8303, 





THE BANKING LAW JOURNAL 519 


G. C., and that the same right should be given the defendant bank in the 
instant case. 

This argument is clearly fallacious. Collection of more than 8 per 
cent on small chattel loans is legalized only by statute and would not 
be legal were there no statute. If under the common law of the state 
a lender of small loans on chattel security could have charged more than 
8 per cent to cover unusual expenses, then no Small Loans Act such as 
Sec. 8624-62, G.C. would have been necessary to validate such charges. 

The Ohio Small Loans Act was passed to legalize what otherwise 
would have been illegal, namely, charging more than eight per cent on 
small loans with chattel security. 

It is with some reluctance that a majority of this court has come to 
the conclusion that the loans in this case were tainted with usury. A 
number of the leading commercial states such as New York and Illinois 
have taken the defense of usury from corporations. These statutes have 
universally been approved by the courts. 

In the case of In re International Raw Material Corporation, 22 F. 
2d 920, 923, the Federal Circuit Court of Appeals for the Second Circuit, 
considered the New York statute and an agreement in which the parties 
provided for the payment of 6 per cent interest and an additional 144 
per cent commission per month for a loan. The court said: 


“We know of nothing to prevent such an agreement. The New York 


statute provides that no corporation shall interpose the defense of usury, 
and this has been held in effect to repeal the usury laws so far as the 
contracts of corporations are concerned... . 

“Corporate contracts to pay more than the statutory rate of interest 
have been, and we believe should be, left to the agreement of the parties, 
and not disturbed, in the absence of fraud or duress.” See also, Tennant 
v. Joerns, 329 Ill. 34, 160 N. E. 160; Carozza v. Fed. Finance & Credit 
Co., 149 Md. 223, 131 A. 332, 43 A.L.R. 1. 


Ohio also has a section on usury in the corporation code, Sec. 8623-78, 
G.C. This section has a limitation not found in similar statutes of other 
states and provides that the limitation to Sec. 8303, G. C., the usury 
statute “shall not apply to any corporate obligation for the payment of 
money maturing or payable, in whole or in part one year or more after 
the date thereof... .” 

As all the notes in this case were demand notes Sec. 8623-78, G.C. has 
no application to the present case. 

If there were no controlling statute we might well inquire in this 
case, why should the State interpose its arm to protect a corporation 
from paying an excessive price for the use of money any more than 
it would do so to protect it from paying an excessive price for goods in 
the regular course of business? Such a question, however, should be 
addressed to the General Assembly and not to the courts. 

The plaintiff corporation in this case, stands in the same position 
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as any other borrower and in the opinion of the majority of this court, 
the loans made by the defendant to the plaintiff were usurious under 
Sec. 8303, G.C. 

Judgment reversed and cause remanded for whatever judgment re- 
sults after an accounting on the basis that the defendant appellee is 
entitled to the return of the principal of its loans to the plaintiff appel- 
lant, plus six per cent interest. 

SKEEL, P. J., concurs. 

LIEGHLEY, J., dissents for the reason that he finds the sums 
charged above the legal rate of interest are reasonable and legal service 
charges. 


Offer of Proof That Consideration for Negotiable 
Instrument Had Failed 


Berler v. Grossman, Supreme Court, Appellate Term, 67 N. Y. Supp. (2d) 520 


Although there was no affirmative defense of lack or failure of 
consideration for the negotiable instrument in the hands of one not 
a holder in due course and for value, the court, in the interests of 
justice, should have permitted the defendant to offer proof that the 
consideration for which the instrument had been given had failed. 


Appeal from Municipal Court of City of New York, Borough of 
Manhattan, Second District; James S. Watson, Justice. 

Action by Morris Berler against Solomon S. Grossman. From a 
judgment for defendant, the plaintiff appeals. 

Judgment reversed and new trial ordered. 

December term, 1946, before Hammer, Shientag, and Eder, JJ. 

Abraham Dolinsky, of New York City, for appellant. 

Morris Berler, of New York City (Joseph Apfel, of New York City, 
of counsel), for respondent. 


PER CURIAM.—Although there was no affirmative defense of lack 
or failure of consideration for the negotiable instrument in the hands 
of one not a holder in due course and for value, the court, in the 
interests of justice, should have permitted the defendant to offer proof 
that the consideration for which the instrument had been given had 
failed. 

Judgment reversed, and a new trial ordered, with $20 costs to appel- 
lant to abide the event. All concur. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 362 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Legacies of Corporate Stock Subsequently Split Up 


Estate of Hicks, New York Surrogate’s Court, 117 N. Y. L. J. 1015 


A provision giving and bequeathing to a friend “One Thousand 
Dollars ($1,000) and Two Hundred (200) shares of the capital stock 
of Sears, Roebuck & Company” constituted a general legacy of 200 
shares out of all the shares owned by testatrix, and the legatee was 
not entitled to an increase in the value of the stock (4 to 1) occasioned 
by a change in the corporate holdings subsequent to decedent’s death. 

The stock of Sears, Roebuck & Co. was, and is traded on the 
New York Stock Exchange. Prior to October 1, 1945, the stock had 
been traded on the Exchange at about $140 per share. On October 1, 
1945, the stockholders approved a resolution to split the stock four 
for one, and three additional shares were thereafter issued for each 
outstanding share. The number of shares outstanding prior to the 
split-up was approximately 6,000,000, and after the split-up, approxi- 
mately 24,000,000 shares were outstanding. Since the shares had 
been traded at about $140 per share prior to the split-up, the new 
stock, giving effect to the split-up and disregarding minor fluctuations, 
was traded at one-fourth the price of the old, or about $35 per share. 

In this case, the will bequeathing the legacy had been executed 
many years prior to the split-up. The testator died two days after 
the split-up was effected. The legatee claimed that, giving effect to 
the split-up, he was entitled to 800 shares of the new stock. His 
claim, however, was rejected and the surrogate, impliedly, ruled that 
he was entitled to 200 shares of the new stock. As a result, the 
legatee would receive 200 shares valued at about $35 per share, instead 
of 200 shares valued at about $140 per share. 

The surrogate’s ruling in this case would make it imperative for a 
testator who has bequeathed stock to ascertain, from time to time, 
whether such stock had been split-up subsequent to the execution of 
the will. In the event of a split-up, it would seem that a new will, or 
a codicil should be drawn so that the amount of shares bequeathed 
should reflect the split-up. It might also be wise to provide that in the 
event of a split-up the legatee should receive, in new stock, the equivalent 
of the old stock. 
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Alternate Beneficiaries’ Right to Income 


In re Willis, New York Surrogate’s Court, 117 N. Y. L. J. 1468 


Directors for the trustees to apply “quarterly” so much of the income 
of the trust to the support of testatrix’ husband as they might deem fit 
and proper did not fix the time at which the rights to such income 
vested. Therefore, the failure of the trustees to actually pay or apply 
all of the income at quarter-yearly or yearly periods did not vest any 
right thereto in alternate life beneficiaries, since the testatrix’ husband 
ultimately received all of the income during his lifetime. 


Invasion of Trust Corpus 


In re Hart, New York Surrogate’s Court, 117 N. Y. L. J. 1318 


Following directions for payment of trust income to his sister for 
life, testator provided that the trustees “in their discretion pay any or 
all of the principal or corpus of the trust herein created to my said 
sister during her lifetime in such sum or amount as she may request 
and which may be necessary for her care, health and suitable mainte- 


nance.” It was held that this provision constituted authority to the 
trustees, in their discretion, to invade trust corpus for the benefit of 
the sister, upon her request and for her care, health and suitable 
maintenance, with no regard to her income from other sources. 


Life Beneficiary’s Wrongful Disposition of Property 


Parker v. Lloyd, Massachusetts Supreme Judicial Court, March 6, 1947 


By her will testatrix gave the residue of her estate to her husband, 
Horace, “to be used by him during his lifetime in such manner as he shall 
deem necessary and proper for his comfortable support. If my said 
husband survives me then upon decease I bequeath to my said nephew 
such portion of my personal estate as remains, if any, of the said rest 
and residue herein bequeathed to my husband.” Testatrix named Horace 
as executor. 

At the time of the appointment of Horace as executor of the will of 
testatrix, these were deposits in banks standing in the name of the testa- 
trix, totaling $26,991.93. At the time of his death none of the savings 
bank deposits left by the testatrix remained in her name, and there were 
no assets of any kind remaining in the name of Horace other than in 
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joint account with one or another of his two granddaughters. The bank 
accounts standing in testatrix’ name were withdrawn by Horace and 
the funds re-deposited in a joint account opened by Horace with each 
of his granddaughters. After Horace’s death withdrawals were made 
by granddaughters from their respective accounts. 

This court was unable to concur in the ruling of the lower court that 
it would be inequitable to require the granddaughters to repay those 
amounts traced into their assets from the testatrix’ bank accounts. The 
authority given to Horace by the will of the testatrix to use the residue 
of her estate during his lifetime “in such manner as he shall deem 
necessary and proper for his comfortable support” did not authorize him 
to dispose of the property so bequeathed by gifts to others. He was 
not empowered to part with the property for every purpose, nor was 
he permitted to convey the estate for the comfort of anyone except 
himself. Having the right under the terms of the will of the testatrix 
to use the property in question for the limited purpose of his com- 
fortable support, the intervention of a trustee was not required. The 
unauthorized disposition by Horace of assets of the estate of testatrix 
by gifts to his granddaughters was a breach of trust, and it is settled 
that a transferee of one who receives trust property and who takes 
without consideration, however innocently otherwise, has no greater 
right than the one who in breach of trust so transfers the property and 


becomes liable to reconvey the property or pay the owner the proceeds 
or to compensate those entitled to it for its value. 


Power of Disposal of Property During Lifetime 


Belford v. Olson, New Hampshire Supreme Court, No. 3639 


Testator made the following bequest and devise: “All the rest, 
residue and remainder of my estate, which I shall possess at the time 
of my decease, or to which I shall in any way be entitled, I give, devise 
and bequeath to my beloved wife, Clara B. Leonard, to have and to 
hold during her lifetime with full and complete power to dispose of 
the same as she deems fit and proper.” 

It was held that the will of testator contains no power of appointment 
by will. The wife took a life estate, rather than a fee. The life estate 
was accompanied by a general power to dispose of the corpus of the 
estate, at the life tenant’s discretion. The wi!! does not contain in so 
many words a power of disposal by will. While the will plainly indicates 
that the testator contemplated the possibility that all of the residue 
might be “expended or disposed” of during the life tenancy, it is equally 
plain that he also contemplated by another provision of his will the 
contingency of a remainder at his wife’s decease sufficient to permit pay- 
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ment of a legacy of $2,000 and distribution of a balance among his living 
brothers and sisters or their issue. 
While the limitation “during her lifetime” is not repeated in the 
phrase granting the power, there is nothing in the entire will to indicate 
any different time limitation upon the exercise of the power. The power 
was in the court’s opinion limited to exercise during the lifetime of the 
wife as effectively as if the clause had read: “to have and to hold with 
full and complete power to dispose of the same as she deems fit and 
proper during her lifetime.” A power to dispose of property during 
one’s lifetime is not a power to leave by will. Since the power of dis- 
posal conferred upon the wife was one which must be exercised, if at all, 
during her lifetime, it follows that it was not a power exercisable by will. 


Priority of Debts Due to United States from Decedent Estates 


U. S. Department of Agriculture v. Estate of Wilhelm Buttke, Supreme 
Court of United States, 117 N. Y. L. J. 94 


A claim of the Farm Credit Administration for emergency feed and 
crop loans made under the Acts of February 23, 1934, and June 19, 
1934, is a claim for a debt due to the United States and is therefore 
entitled to priority under the provision in section 3466 of the Revised 
Statutes that whenever the estate of a deceased debtor is insufficient 
to pay all the debts due from him the debts due to the United States 
shall be first satisfied. The purpose of the statutes under which the loans 
were made was to give emergency relief to distressed farmers rather 
than to restore their credit status. That purpose is not inconsistent with 
section 3466; there is no irreconcilable conflict between giving such 
emergency loans and giving priority to their collection. 


Right to Annuity for Term of Years Passes to Personal 
Representative 


Bolden v. Fidelity Union Trust Co., Court of Chancery of New Jersey, 
51 Atl. Rep. (2d) 547 


Settlor caused life insurance policies upon his life in the sum of 
$100,000, to be made payable to trust company as trustee. The declara- 
tion of trust required the trustee to pay from the principal of the 
trust fund “to Emma Perry, if in the employ of the donor at the time 
of his death, for a period of five years from and after the death of 
the donor the sum of $200 quarterly commencing from the date of 
the donor’s death.” The condition that Mrs. Perry be in the employ 
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of settlor at the time of his death was fulfilled, but she outlived him 
less than five years. 

It was held that an annuity with no specified duration is limited 
to the life of the annuitant. But in the absence of an indication that 
the donor intended otherwise, an annuity for a term of years or for the 
life of another, does not cease with the death of the annuitant. The 
right to the annuity passes to his personal representative. 


Restraint of Sale of Real Estate 


Estate of Stone, Pennsylvania Orphans’ Court, No. 180 


Apart from the restriction contained in the Act of May 24, 1946, 
P. L. 944, that a court may not set aside an executed agreement of sale 
merely because of inadequacy of consideration or because of a better 
offer unless for fraud, accident, or mistake, this court has the power to 
control testamentary trustees in the exercise of powers over real as well 
as personal estate and may set aside or restrain a sale of real estate upon 
the petition of all the parties in interest where there is only a discretion- 
ary power in the trustee to sell the real estate. 


Trustee Forfeits All Right to Reimbursement for Expenses 


In re Butler’s Trusts, Supreme Court of Minnesota, 26 N. W. Rep. (2d) 204 


This case held that a trustee who, in violation of a plain and unam- 
biguous trust provision expressly requiring that all expenses, including 
the compensation of the trustee, shall be paid or provided for prior to 
the distribution of income and prior to the accumulation of any un- 
distributed income to the trust principal, fails to pay or provide for 
the payment of certain items of trust administration expense prior to 
such distribution or accumulation of income thereby forfeits all right 
to reimbursement therefor. In the absence of a manifestation of intent 
to seek reimbursement for expenditures made for trust administration 
expenses, failure to make a charge for such expenses over a period of 
many years, during which successive distributions or accumulations of 
income were made, coupled with a violation of a trust provision plainly 
and expressly requiring that payment, or provision for payment, be made 
prior to such distribution and accumulation of income, is evidence of 
an intent to waive any and all right to reimbursement for such expenses. 

It was further held that in the absence of clear and unambiguous 
language manifesting an intent of the settlor to the contrary, a trust 
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provision authorizing the employment by the trustee of such clerks and 
other persons as it shall deem requisite, proper, and convenient to the 
execution of the trust does not authorize the trustee to make a charge 
against the trust estate for disbursements incurred for ministerial services 
—such as those involved in the routine chore of keeping accurate and 
complete bookkeeping records and in preparing periodic administration 
accounts—which are usually and normally performed or furnished by 
a trustee in return for his compensation. 


Termination of Trust 


Bank of New York v. Allen, New York Supreme Court, 117 N. Y. L. J. 1211 


Testator provided that “upon the determination of the period of 
fourteen years after the death of my wife, and the death of the last 
survivor of my said children, I direct that all of my estate remaining 
in the hands of said Trust Company, shall be paid over by it. It was 
held that he intended that the trust terminate upon the happening 
of two contingencies: the lapse of fourteen years after the death of 
his wife and the death of the last survivor of his children, since he 
placed a comma after the word “wife” (indicating that the fourteen 
year period did not apply to the death of the last survivor of his 
children) and since he made no provision for payment of income 
during a fourteen year period after the death of his last surviving child. 


Distribution of Remainder of Trust Corpus 


Penfield’s Trust, Pennsylvania Court of Common Pleas, No. 10407. 


In 1923 testatrix delivered a deed of trust for the benefit of sixteen 
named great nieces and great nephews, directing the trustees to divide 
the income among the beneficiaries and as each reached the age of 30 
years to distribute to him or to her the share of principal upon which 
he or she has been receiving the income. In case of the death of a bene- 
ficiary under the age of 30 his or her issue are substituted as beneficiaries, 
to receive their share of principal on reaching the age of 21. If no such 
issue of a deceased beneficiary attain the age of 21 the deed directs that 
the share previously held for the deceased nephew or great niece “shall 
go to augment the respective shares of the trust estate still held for the 
other and remaining great nieces and great nephews and issue as afore- 
said of deceased great nieces and great nephews. Finally the deed pro- 
vides that if all the named beneficiaries die under 30 without leaving 
issue who shall attain the age of 21 years, the trustees shall assign and 
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transfer the principal and all unpaid income of the trust estate to such 
charitable organizations and in such proportions as they may agree upon. 

Fourteen of the sixteen named beneficiaries reached the age of 30 
years and received their respective shares of principal. One died in 1930 
under the age of 30 and without issue, whereupon his share of principal 
was used to augment the shares still held in trust. In 1945, the last 
beneficiary died under the age of 30 and without issue. All other bene- 
ficiaries having been paid off and no shares being still held in the trust 
estate, the question is what disposition should be made of the balance 
of the principal on which he had been receiving the entire income at the 
time of his death. 

It was held that the undistributed principal and accrued income, re- 
maining at the death of the youngest and last beneficiary under 30 with- 
out issue surviving, should be divided into equal parts to be distributed 
to each of the other named beneficiaries (all over the age of 30) now 
living who already received their shares of income and principal. 


Uninvested Funds 


Estate of Rathbone, New York Surrogate’s Court, 117 N. Y. L. J. 1266. 


The fiduciary obligation of an executor requires that he make estate 
funds productive whenever a substantial sum is in his hands uninvested 
and distribution of it is not possible within a reasonable period. The 
executors, therefore, who had large sums of cash on hand (sometimes as 
high as $1,400,000) were surcharged for their breach of duty in not in- 
vesting at least a substantial portion of those funds pending distribution 
of the estate and in not earning income for the estate. 


Rental Charged Against Distributive Share to Proceeds of Realty 


In re Search, Pennsylvania Superior Court, No. 22 


Decedent died intestate as to certain real estate, leaving to survive 
him his widow and various other heirs. The widow continued to live 
on the premises until she died intestate, at which time, her son, residing 
with her, continued to live on the premises. Later partition proceedings 
were brought. The trustee appointed by the court, after due notice, sold 
the property to the son and his wife, and at the audit of the trustee’s 
account the son was surcharged the value of the rents for the period he 
occupied the premises since the death of his mother. It was held that 
although the other tenants in common of the real estate did not try to 
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move into the property or object to the widow’s son’s occupation of the 
premises and the widow’s son did not deny the right of such occupation 
to the other tenants in common, his distributive share in the proceeds 
of a sale of the property in partition proceedings was chargeable with 
the rental value of his occupation of the premises subsequent to the 
death of his mother and until the sale of the property, under Section 20 
of the Orphans’ Court Partition Act of 1917. 


Power of Appointment 


Wilson’s Estate, Pennsylvania Orphans’ Court, No. 781 


A testatrix who had a power of appointment over the principal of a 
trust fund left by her husband and who bequeathed $5,500 to three 
persons was considered by the court to have partially exercised her 
power of appointment since her estate was insufficient to meet the 
legacies and testimony was admissible to establish such partial exercise 
since testatrix not only knew that she had insufficient money to meet 
the legacies bequeathed but was cognizant of her right to draw on all or 


a portion of her husband’s estate to the extent needed to supply the 
deficiency. 


Discretion of Trustee 


Orr v. Moses, New Hampshire Supreme Court, No. 3650. 


Testator directed trustee “to pay the net income and so much of 
principal part of trust as my trustee shall find to be necessary to or for 
the benefit of my wife for and during the term of her natural life.” 
The trustee now seeks advice as to whether the use of principal under 
this paragraph is limited to payments “necessary to support the bene- 
ficiary in the manner and style to which she was accustomed at or 
about the time of the testator’s death” or extends to payments which 
the trustee shall find will “contribute to her happiness, contentment 
and peace of mind, regardless of her need for them.” 


To guide the trustee in determining what is “necessary,” the will 
furnishes no standard beyond the considerations mentioned; but they 
may be taken to constitute a sufficient guide. It appears plain that 
payments made merely to “contribute to” the beneficiary’s happiness 
and peace of mind were not intended to be authorized, for the concept 
of necessity is made the criterion of invasion of the principal by the 
trustee. The testator intended payments from principal to be re- 
stricted to those which the trustee finds to be necessary to beneficiary’s 
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accustomed way of life: to support and maintenance, not merely “com- 
fortable” in a physical sense, but fitting to her station, and consistent. 
with the standard of living which she enjoyed during the testator’s 
later years. This need not be taken to require that future expenditures 
be supported by distinct precedent in the past. The test is reasonable 
necessity. 


Indefinite Provision for Public Charitable Trust 


In Re Hayward, Arizona Supreme Court, No. 4832 

Provision in a will devised the residuary estate to two named 
trustees, in trust, to “be used by said trustees for any purpose deemed 
by them beneficial to the Town of Paonia, Colorado, or the Paonia 
schools.” It was held that this provision failed to create a charitable 
trust because the devise did not compel the trustees to use the property 
for a strictly charitable purpose and because the purpose of the trust 
was incapable of being determined and the court could not control the 
trustee’s discretion. The Colorado courts do not go so far as to say 
that a trust provision will be upheld where no definite and certain plan 
or method of executing the trust for a recognized charitable purpose is 
clearly set forth in the will. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Attorneys’ Fees As Deductible Expenses 


Hyman Y. Josephs v. Commissioner, U. S. Tax Court, 8 T. C. No. 68 


Petitioner, from 1930 until the taxable year, was one of the adminis- 
trators of an estate consisting in large part of the stock in a corporation 
formed after decedent’s death to incorporate decedent’s retail depart- 
ment store business. Petitioner was not related to the decedent and had 
no interest in the decedent’s business. He was asked by several of the 
heirs to serve as administrator, and he accepted with the expectation of 
being paid for his services. In 1939 some of the heirs became dissatisfied 
with the administration and later filed suit against the petitoner and the 
other administrators, alleging mismanagement and asking damages of 
$300,000. After the controversy arose, petitioner agreed to forego his 
fees and commissions to promote settlement. In 1941 the suit was 
compromised by petitioner’s payment of $10,000, and he also paid 
attorneys’ fees of $1,500 in connection with the matter. It was held 
that the payments totaling $11,500 are deductible as non-trade or non- 
business expenses under section 23(a) (2), Internal Revenue Code. 


Deductions for Funeral Expenses and Perpetual Care 


Estate of John Maxwell Gillespie v. Commissioner, U. S. Tax Court, 8 T. C. 93 


The Federal estate tax allows deductions for funeral expenses, ad- 
ministration expenses, and claims against estate of the decedent as are 
allowed by the laws of the jurisdiction under which the estate is being 
administered. The law of Pennsylvania, relative to this case, imposing 
transfer inheritance tax allows deductions not only for debts of the 
decedent, reasonable and customary funeral expenses, and expenses of 
the administration of the estate, but also it expressly and separately 
allows a deduction for any bequests or devises for perpetual care of the 
family burial lot or lots. This difference between the Federal estate tax 
law and the Pennsylvania transfer inheritance tax law is significant. It 
seems obvious that some amounts might be deductible under the pro- 
vision of the Pennsylvania law in regard to perpetual care of a family 
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cemetery lot or lots which might not be deductible as funeral expenses 
under the Federal law. 


The Federal law relates to expenses of the decedent’s funeral, not 
to expenses of the funeral of any other, or to costs of perpetual care of 
the burial places of others. Obviously, the funeral expenses of a de- 
cedent’s estate would not include money which he bequeathed to take 
care of a cemetery lot in which he was not to be buried and in which he 
was not actually buried. The State of Pennsylvania has seen fit to allow 
a deduction for transfer inheritance tax purposes of such an amount, 
but the Federal Government has not. This court has no authority to 
enlarge the deductions provided by Congress, and since the petitioners 
cannot bring their case within one of the provisions allowing deductions 
for Federal estate tax purposes, they must lose. 


Transfers of Stock for Less than Value Made in Ordinary Course 
of Business Not Subject to Gift Tax 


Estate of Monroe D. Anderson v. Commissioner, U. S. Tax Court, 8 T. C. 
No. 78 


During the period from 1932 to 1937 petitioners, as senior executives, 
made transfers of their common stock in a corporation to certain 
junior executives, in accordance with a plan for changing proportionate 
stockholdings among the management group from time to time as 
responsibilities were gradually shifted from seniors to juniors. The 
transfers were made at a price determined pursuant to written agree- 
ment among the common stockholders, all of whom were actively 
engaged in the business. Under the agreement no party could sell 
his stock without the consent of the holders of 75 per cent of the 
common stock, and the holders of 75 per cent could direct any party 
to sell all or any part of his stock. 

It was held that even assuming that the value of the stock was in 
excess of the consideration, the transfers were made in the ordinary 
course of business and are not subject to gift tax. The pertinent inquiry 
for gift tax purposes is whether the transaction is a genuine business 
transaction, as distinguished, for example, from the marital or family 
type of transaction. Surely it will not be said that there may not 
be a genuine business transaction not directly connected with the 
taxpayer’s trade or business or even though the taxpayer be not engaged 
in “carrying on any trade or business,” within the scope of that term 
as limited by Higgins v. Commissioner, 312 U. S. 212. Bad bargains, 
sales for less than market, sales for less than adequate consideration in 
money or money’s worth are made every day in the business world, 
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for one reason or another; but no one would think for a moment that 
any gift is involved, even in the broadest possible sense of the term 
“gift.” 

It appears that this is the first attempt on the part of the respondent 
to apply the gift tax to transactions such as those presented here. To 
sustain the attempt, in the court’s judgment, would be to work a 
perversion of the whole purpose and spirit of the gift tax law. However 
broadly Congress may have used the term “gifts” in the gift tax law 
and however much it may have dispensed with common law concepts 
of gifts, it is certain that that law was neither designed nor intended 
in its operation to hamper or strait-jacket the ordinary conduct of 
business. The court therefore found that the sales of stock in issue 
were bona fide and made at arm’s length in the ordinary course of 
business and consequently the transfers are not subject to gift tax. 


Priority of State Estate Over Federal Income Taxes 


Estate of Isaac D. Levy, Surrogate’s Court, 117 N. Y. L. J. 1175 


In the absence of sufficient assets to pay a claim for Federal income 


taxes based upon capital gains resulting from sale transactions occurring 
after decedent’s death, the claim was held not entitled to priority 
over one for estate tax already levied and collected by the state of New 
York. Therefore, decedent’s executors were not personally liable on the 
Federal claim. 


The right of the state attached before there existed any property 
to which the present claim of the government relates. The consent of 
the state of New York to the passing of the property of deceased 
was conditioned upon the payment of an excise to the state before any 
other rights attached. 

As was said in Matter of Swift (137 N. Y. 77, 83) of state inherit- 
ance taxation and state power: “It reaches out and appropriates for 
its use a portion of the property, at the moment of its owner’s decease; 
allowing only the balance to pass in the way directed by testator or 
permitted by its intestate law.” Again in Matter of Penfold (216 N. Y. 
163, 167) the court said of a death tax: “The tax (so-called) is the 
toll or impost appropriated to itself by the state for or in connection 
with the right of succession to property. It accrues, therefore, at the 
same time that the estate vests, that is upon the death of the decedent.” 
That this right of the state to exact a toll is superior to the rights of 
the United States accruing by reason of post-death transaction is made 
clear by United States v. Perkin (163 U. S. 625, 630.) There it was held 
that a body of property devised and bequeathed wholly to the United 
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States Government was subject to a death tax in favor of the state 
since the property which the government was to receive under the 
will was only what was left after the gross estate had “suffered a 
diminution to the amount of the tax.” 


Family Partnership Through Trust Mediums 


Lily Ho Quon v. Commissioner, U. S. Tax Court, T. C. Memo. Docket 
Nos, 5805, 5806 


We have in this case a situation wherein a sole proprietorship 
originated, operated, and controlled by petitioners is converted into 
a partnership which purports, by trust mediums, to include as limited 
partners petitioners’ minor children. No capital not originated with 
petitioners has been contributed to the partnership by the trusts. No 
services are contributed to the partnership by the trustees. The 
business for all practical purposes continued to be operated and con- 
trolled after the conversion to the partnership form as before. 

It was held that the purported limited partners in a sense con- 
stituted mere depositories of title for purposes other than those con- 


noting a true partnership and therefore the commissioner properly 
attributed the trust income to the petitioners. 


- 


Retention of Control By Settlor 


W. R. Fawcett v. Commissioner, U. S. Tax Court, T. C. Memo, 
Docket No. 7018 


In this case the trustee of the trusts he created, enjoyed very broad 
powers of managerial control. He had the power to retain the trust 
property or exchange and reinvest it, to invest in securities whether or 
not permissible by law as trust investments, to determine what is prin- 
cipal, gross income and distributable income, to exercise with respect 
to any trust security all the rights, powers and privileges of an owner. 
It was further provided that the trustee’s discretion unless specifically 
limited should be absolute and uncontrolled and conclusive on all per- 
sons. The powers and discretion thus granted were not limitaitons and 
the trustee was further vested with “the same and all the powers and 
discretions that an absolute owner of property has or may have.” 

In addition to those broad managerial powers trustee had the power 
during his lifetime in his uncontrolled discretion to pay to the primary 
beneficiaries the income from the trusts or accumulate it for the benefit 
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of the remaindermen. During the taxable year 1940 trustee accumulated 
the income of the trusts. The trust instruments provided that accumu- 
lated income at the termination of any interest or estate in the trust 
went to the next estate. Under these circumstances trustee had the 
power in his discretion either to pay current income to the primary 
beneficiaries or to accumulate it so that it would go to the remainder- 
men. This aspect of the case brings it within the rationale of such 
cases as Louis Stockstrom, 3 T.C. 255 and Ben F. Hopkins, 5 T.C. 803, 
affirmed 157 Fed. Rep. (2d) 679. 

It was held therefore that the income from the trusts during 1940 
was taxable to trustee under section 22(a). Internal Revenue Code. 
This disposition of the case makes it unnecessary to consider the re- 
vocability or irrevocabilty of the trusts or the effect of the state court’s 
determinations in this connection. 


Transfers in Contemplation of Death 


Estate of Paul Garrett, U. S. Tax Court, 8 T. C. No. 50 


Transfer in trust in 1923 of life insurance policies, and income-pro- 
ducing securities, the income from which was to be used in part for the 
maintenance of the life insurance policies, and in part for current 
payments to decedent’s wife, was held to be in contemplation of death 
to extent of insurance, and proportion of capital necessary to sustain 
it. It was held further not to be in contemplation of death with respect 
to that proportion as to which wife was life beneficiary. 


Taxability of Accrued Pay to Presumptive Date of Death 


Estate of George Millar, Jr., Supreme Court of Pennsylvania, No. 224 


Back pay due a presumed decedent of Pennsylvania, reported miss- 
ing in action while engaged in military service, was held subject to 
Pennsylvania inheritance tax. This result was reached although the 
accrued pay covered the period from the date that the presumed 
decedent was reported missing in action to the date fixed by the Federal 
government as the presumptive date of death. 

The fund being back pay had no relation to gratuities, proceeds 
of war risk insurance, proceeds of adjusted service certificates or dis- 
ability allowances. Had the missing soldier reappeared between the 
time when he was reported missing and the date when the government 
decreed the presumption of his death, there can be no question but 
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that he could have recovered the full amount of his pay. His pay, 
between such dates can in no wise be regarded as a gratuity. Until 
proven dead or decreed presumptively deceased, his pay continued. 
Such pay was due the service man individually and was payable to 
no other person or persons. It is therefore immaterial whether the 
pay had been collected by the service man and was in his possession, 
or was paid to his personal representative after his death, actual or 
presumptive. In either case it forms part of his estate and passes under 
his will or the intestate law. While apparently there is no appellate 
court decision in this Commonwealth on the subject, this ruling has 
been made in lower courts. See: Southard’s Estate, 16 D. & C. 751; 
Walker’s Estate, 25 D. & C. 467; Hunter Estate, Orphans’ Court of 
Allegheny County, No. 1824 of 1944. 


Retention of Powers by Settlor 


Estate of Oliver Gould Jennings v. Collector of Internal Revenue, U. S. 
Circuit Court of Appeals, Second Circuit, 117 N. Y. L. J. 96 


In the provision in the Estate Tax Law, applicable to transfers 
made before June 22, 1936, that a decedent’s gross estate shall include 
all property to the extent of any interest therein of which he at any 
time made a transfer, by trust or otherwise, where the enjoyment 
thereof was subject at the date of his death to any change through 
the exercise of a power by him, either alone or in conjunction with 
another, to alter, amend, or revoke, the word “power” includes powers 
exercisable by him in a fiduciary capacity. The phrase, “in whatever 
capacity exercisable,” which was added in the statute relating to 
transfers made after June 22, 1936, was declaratory only. 

Power to invade capital and power to disburse income, as to 
which the trustees, of whom the settlor was one, were not free to exercise 
untrammeled discretion, but were to be governed by determinable 
standards, and which were conditioned on contingencies which had 
not happened at the time of the settlor’s death, did not bring the trust 
property within the statutory provision. The provision in the statute 
that property which a decedent transferred shall be included in his 
gross estate if he retained the right, either alone or in conjunction 
with others, to designate the persons who shall possess or enjoy the 
property or the income therefrom, does not apply if the decedent 
effectively put that “right” beyond his control or retention by im- 
posing conditions on its exercise. 





BANKING 


ARTICLE 


Banks Should Not Overextend 
Themselves in Mortgage Lending 


HE legal restrictions on the 

maximum amount of mort- 
gages a bank may make are a 
temptation or a goal, the fulfil- 
ment of which may be unwise, 
Joseph M. Dodge, vice-president 
of the American Bankers Associa- 
tion, and president, The Detroit 
Bank, Detroit, Michigan, told the 
A.B.A. Eastern Regional Savings 
and Mortgage Conference at the 
Hotel Pennsylvania, New York, 
recently. 

“There are two standards gen- 
erally applying to mortgage lend- 
ing and established by law,” Mr. 
Dodge said. “One limits the 
amount of savings deposits which 
may be invested in mortgages; 
the other limits the amount of an 
individual loan in relation to the 
appraisal of the property securing 
it. 

“Past experience has proved 
that the legal restrictions on the 
maximum amount of mortgages a 
bank may carry in relation to its 
savings deposits frequently are too 
high. Adverse conditions always 
affect both savings deposits and 
mortgages alike. Any local or na- 
tional circumstances which may 
cause a heavy withdrawal of sav- 
ings will, at the same time, freeze 


the mortgage account and cause 
the liquidity margin to shrink 
rapidly. 

“One of the investment stand- 
ards has to be directly related to 
this. The proportion of mortgage 
investment cannot be too high. 
The legal limit is always a temp- 
tation or a goal, the fulfilment of 
which may be unwise. The record 
shows that to have been the case 
many times. So—whatever total 
of mortgages is appropriate and 
safe for the deposit structure and 
circumstances of the individual 
bank, the nature of mortgages as 
bank assets offsetting deposits re- 
quires the support of an adequate 
amount of other assets of such 
prime quality and maturity as to 
supply the liquidity which can 
disappear so quickly from a mort- 
gage account. This liquidity should 
be available automatically, that is 
without any action by the bank. 
It is acquired from investments 
certain to be paid when due, with 
maturity schedules carefully re- 
lated to the possible requirements 
of the bank. The principle is 
this: Do not multiply the risks 
of your deposits and mortgages 
in the other assets representing 
the investment of your savings 
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deposits, which are intended as 
primary and secondary reserves. 
And, above everything else, do 
not permit any substantial amount 
of loans, representing real estate 
transactions, to spill over into the 
commercial loan account, particu- 
larly during a real estate boom. 
“Also we have to remember 
that whenever a_ condition of 
sustained and substantial with- 
drawal of savings deposits occurs, 
a bank must move rapidly to meet 
the demand. This involves either 
the sale of securities or demands 
on borrowers for payment, and 
these acts always add violence to 
any deflationary factors which 


may have contributed to the 
original depositor need for funds. 

“Under the more normal con- 
ditions of competition for savings 
deposits, which recently we have 


not had but which seem about to 
return, the competitive interest 
rates established to acquire sav- 
ings deposits frequently lead to a 
tendency to invest in longer and 
longer term assets, bearing higher 
and higher income rates and, con- 
sequently, to too great a concen- 
tration in long term investments. 
This is borrowing from depositors 
on an extremely short term basis 
and lending to borrowers on an 
extremely long term basis. 

“The legal restrictions on the 
amount of the mortgage in rela- 
tion to the appraisal have little 
force or meaning without a stand- 
ardized appraisal. An uninformed 
or inaccurate appraisal can easily 
make a 50 per cent loan an 80 
per cent loan, or an 80 per cent 
loan a 100 per cent loan, and has 
done so too frequently. 

“So, any way you figure it, you 
have to depend on the two real 
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fundamentals of mortgage lending, 
an accurate and realistic appraisal, 
accompanied by an appropriate 
and collected amortization. Fortu- 
nately the latter tends to be a 
protection against modest errors 
of judgment in the former. These 
are the basic standards of mort- 
gage investment. 

“We all know the penalties paid 
in the past, caused by unamortized 
loans. There was that most de- 
sirable five per cent and six per 
cent income from mortgages, with 
an extremely low servicing cost. 
It was the best revenue producer 
in the bank, but only the interest 
was collected. As a result mort- 
gages became a real headache 
when things went wrong. 

““Now, thanks mostly to the 
FHA, we have the universally 
established and accepted amort- 
ized loan. The interest income 
rates are lower and the servicing 
costs higher. 

“The lower net income leaves 
less margin for losses and em- 
phasizes the need for aggressive 
collection of principal. Let me 
ask you this: Do your standards 
establish the same controls and 
give the same supervision and 
collection effort to these agreed-to 
monthly principal payments as 
to interest payments? Bankers 
always control the amount of 
past due interest because of its. 
effect on earnings. The collection 
of interest may protect the bank’s 
income but that is not the only 
need. The collection of principal 
is the protection of the bank asset 
quality and of depositor funds. 
At the same time it is a source 
of funds for new lending. 

“Tn all cases, we have to remem- 
ber that when the loans made are 
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too high in relation to real values 
they are finally adjusted only by 
foreclosure. The appraisers should 
have the full support of the bank 
management in limiting this pos- 
sibility. 

“These days I wonder just how 
well they are accomplishing that. 
All about us we see buyers pay- 
ing prices for housing accommo- 
dations they cannot afford and 
above the level which reasonably 
can be supported by their incomes. 
We see them buying shelter, and 
some of it quite inferior value, 
at extremely high prices. The 
National Housing Association re- 
ports costs of a standard six-room 
frame house more than 60 per 
cent over 1935-1939. In Detroit 
costs are up 68 per cent. 

“Under these conditions, ap- 
praisals which reflect current prices 
cannot be reasonably sound stand- 
ards even if we are convinced costs 
cannot decline all the way to 
those of the pre-war era. 

“T am always astonished when 
I hear bankers say, ‘But look at 
the excellent credit report of the 
borrower.’ We all want good credit 
reports and good borrowers. But 
all a credit report does is start 
the average loan off right, and— 
the longer the term of the loan, 
the less important the credit of 
the original borrower. Today no 
one knows who is going to pay 
off the last five, ten, or fifteen 
years of any mortgage. 

“Also we hear a food deal about 
the ‘Prudent Man Principle’ as a 
substitute to loans limited by law 
to a certain amount of the ap- 
praisal. I believe this means that 
any size loan can be made, re- 
gardless of the appraisal, if the 
circumstances indicate the loan 
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can be liquidated without, loss. 
The original circumstances may 
suggest that, but what about the 
unknown future? The best I can 
say for this theory is that perhaps 
it will serve as a good excuse for 
all the things which can happen 
later. I referred to some of them. 

“It seems to me this proposal 
is ideal for those whose principal 
ambition is to meet all the stand- 
ards set by unsound competitors 
or the standards set by mortgage 
companies, brokers, or insurance 
companies which do not have the 
depositor obligations of banks. 
Also perhaps for those who be- 
lieve a bank charter is primarily 
a license for acquiring volume and 
profit without recognition of the 
fundamental banking obligation to 
protect, not only the depositor, 
but also the borrower and keep 
him from entering into unwise or 
unrepayable debt. 


“Today the banks are living in 
a situation which is completely 
changed from a year ago. Their 
biggest and best borrower has 
stopped borrowing and begun to 
pay its debts. The force which 
dramatically inflated bank de- 
posits, supplied banks with prime 
and liquid assets, and automati- 
cally injected money means into 
the hands of individuals and busi- 
nesses has reversed itself. 

“This foree made debt payment 
easy, and practically nobody failed 
at anything. Without government 
deficit financing and new govern- 
ment borrowing and with govern- 
ment debt payment, deposits will 
stabilize or decline except as these 
are offset or increased by the shift 
of funds to banks from non-bank 
holders of paid-off government 
bonds and new deposits with their 





540 THE BANKING LAW JOURNAL 


source in non-government bor- 
rowing. That means we are en- 
gaged in a process of shifting our 
assets from non-risk to risk, and 
not the least of these is mort- 
gages. 

“Banks have the largest source 
of available mortgage funds. New 
loans are being made by banks 
at a tremendous rate. Many are 
being made and will be made at 
peak prices and perhaps peak 
costs. We have some obligations 
and some problems in relation to 
this situation. Let us consider a 
number of them. 


“1. ‘Easy credit’ has become 
a political lending slogan. It has 
undermined the good sense of 
entirely too many people. Trans- 
lated into plain English, it is 
merely an invitation to go into 
debt. Debt is easy to get into 
and may appear to be a pleasant 
and profitable idea. However, 
when you are in debt and have 
to meet the principal and in- 
terest payments, it has other 
aspects not so comfortable. 

“In an age when every one 
is being encouraged, from every 
side, to mortgage his future 
earnings, it is always well to 
remember that one of the 
obligations of bankers is to de- 
fend the borrower from unwise 
commitments, and to establish 
him as the owner of the proper- 
ty, not merely the renter or 
user. It is not easy to deflate 
an inflated selling price by mak- 
ing a realistic appraisal, yet it 
must be done. It is particularly 
difficult now, when bankers are 
extremely anxious to get back 
into the lending business and 
out of the government bond 


buying business; also because 
lending opportunities are always 
most tempting at market peaks. 
However, that is the time when 
judicious resistance will pay 
large dividends in later good 
will. 


“2. The liquidity and safety 
back of expanded bank deposits 
has been multiplied by the 
combination of a liquidation of 
old debt and the acquisition of 
large amounts of prime assets. 
It is much greater than the 
normal ratios of capital cover- 
age on risk assets. Deposits are 
and will remain expanded, but 
excess funds will convert into 
risk assets more rapidly than 
capital ratios can increase. This 
suggests care in the amount and 
quality of risks accepted in the 
present market. 


“3. The conversion of two per 
cent or two and one-half per 
cent Governments to four per 
cent mortgages appears desir- 
able and attractive, but the cost 
of carefully investing in and 
properly servicing $5 million of 
mortgages is substantial com- 
pared to the cost of investing 
in and servicing the same 
amount of Governments. If the 
loss in liquidity and the risks 
assumed are taken into account, 
the interest differential in favor 
of the mortgage is not as great 
as it may seem to be. 


“4. At the rate mortgage 
loans are being made, and at 
prices which substantially in- 
crease the average mortgage, 
mortgage loan totals will rise 
more rapidly than you think. 
Surprisingly enough some banks 
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are loaned up now. You may 
find you have to stop lending 
sooner than you expect, particu- 
larly if you do not overlend as 
in the past, and give proper re- 
gard to the capital coverage on 
increasing risk assets. 


“5. Good banking standards 
also will suggest the advantages 
to banks, home buyers, and the 
economy of having available a 
substantial lending power when 
it is most constructive to use it, 
and most needed by the econo- 
my. There will come a time 
when it will be more of an ad- 
vantage to expand loans than it 
is now, and when refusing loans 
or demanding payment will con- 
tribute to an economic down 
trend. Also consideration of 
good banking standards will 
restrain any contribution toward 
further price inflation and the 
already dangerous supply of 
monetary means (inflationary 
potential) now existing. 


“6. Prices of land, materials, 
and labor are extremely high. 
New building will proceed to 
catch up with the demand. 
There will be fewer shortages 
of building components and 
there will be an improvement 
in quality, design, and work- 
manship. This will add deprecia- 
tion and obsolescence to struc- 
tures built at their present 
prices. There is some danger of 
new construction being priced 
out of the market, and it is not 
impossible there may come a 
time when we will find a sub- 
stantial amount of builder capi- 
tal‘ and bank loans frozen in 
unsold houses. Without con- 


servative appraisals the - equi- 
ties in loans made now or made 
recently will tend to disappear. 


“7, Certainly this is not the 
time to be led astray by the 
volume accomplishments of un- 
sound competition. It is the 
standards set by the competi- 
tion of opportunists which lead 
banks into transactions that ap- 
pear to give them a temporary 
advantage but which, at the 
same time, sow the seeds of 
longer term losses and unstabil- 
ities in the economy. There is 
ample evidence that there are 
too many decisions being made 
today in the mortgage lending 
business which have their foun- 
dations solely in the objective 
of immediate profit and entirely 
overlook the indirect and longer 
term effects of the immediate 
transaction. The diseases aris- 
ing from shortsighted motives 
and policies, particularly if they 
become epidemic, in the past 
have been sources of a number 
of major banking problems. I 
refer specifically to the mort- 
gage lending boom of the middle 
1920’s. One of our most impor- 
tant economic and financial 
obligations is not to repeat any 
of them. 


“8. We have been working in 
a falsely stimulated economy 
where neither business nor prices 
has been under pressure for 


years. There has been no test 
of either banks or borrowers for 
a dozen years. The odds are 
piling up against this continuing 
much longer. Any real reversal 
of the present activity and price 
level may lead to a depreciation 
of the quality of risk assets. 
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“9. Whether for the individ- 
ual mortgage or the total mort- 
gage investment portfolio of a 
bank, sound standards require 
taking into account the fact 
that the level of business in 
the immediate past has not 
been normal, and we are not 
necessarily in a permanent 
new level of economic activity. 
The much discussed correction 
or recession, if it takes place, 
perhaps would only reduce the 
level of economic activity to one 
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which, in the past, has been 
looked upon as extremely pros- 
perous. Nevertheless it would 
bring its problems. 


“The future always has been un- 
certain and always will be. Every 
mortgage loan made in the past 
went through years of changing 
conditions and changing individual 
problems for the borrower before 
its final payment. Every mortgage 
loan made today has its own fu- 
ture of changing conditions and 
problems to live through.” 


New Bank Advertising Series 


The advertising department of 
the American Bankers Association 
has ready and available for use by 
banks a complete new supply of 
advertising material based upon 
subjects which rated high in its 
recent countrywide bank adver- 
tising survey. 

“Your Money Matters” is the 
general topic of the new series of 
newspaper advertisements designed 
to help the bank tell the people 
of its community how the local 
bank can aid with all money prob- 
lems. There are fifty-two ads in 
this series which covers a broad 
range of subjects including bank 
auto loans, mortgage loans, per- 
sonal loans, checking accounts, 
home equipment loans, home re- 


pair loans, thrift, business loans, 
and many others. 

The new advertising program 
also includes direct-mail folders, 
and twelve cards with a lucite 
holder for effective lobby display. 
The direct-mail pieces features 
four subjects which the recent sur- 
vey showed banks wish to stress 
this year; they include auto loans, 
general loans, home repair loans, 
and checking accounts. A fifth 
mailing piece was developed to 
meet the demand for a statement- 
of-condition folder with an artistic 
cover design, to attractively pre- 
sent the bank’s quarterly state- 
ment. The lobby display cards 
contain twelve texts on sound bor- 
rowing and are printed on both 
sides. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Business Outlook 


ERE are some thoughts on 

the outlook for business, as 
presented by a few leading econo- 
mists. None of the forecasts give 
cause for great alarm. Most pre- 
dict a “recession” rather than a 
depression. After an adjustment 
in the price structure, all look 
forward hopefully to several years 
of continued prosperity. 

The testimony of Lionel D. Edie, 
who appeared before the Senate 
Finance Committee, outlines an 
orderly readjustment of the na- 
tion’s economy over the next 
eighteen months. Mr. Edie, a well- 
known economic consultant and 
investment adviser, noted that the 
Federal Reserve index of indus- 
trial production attained an aver- 
age of 170 in the calendar year 
1946. It is now some 18 or 20 
points higher, in the neighborhood 
of 188 or 190; the expectation for 
1947 is an average of about 180. 
Probability for the 1948 calendar 
year is 175, or midway between 
1946 and 1947 production. Mr. 
Edie declared that these projec- 
tions are based on an analysis of 
the outlook for 30 separate indus- 
tries. He thought it possible, 
however, that the index, at some 
point during early 1948, might dip 
as low as 170 or 165, from which 
level it could be expected to snap 
back quickly by mid or late 1948. 

In terms of national income pay- 
ments, 1946 results were reported 


at $165 billion. Right now, such 
payments are running at a rate of 
$177 billion, with a probable total 
of $175 billion for 1947. The 1948 
forecast is $170 billion. 

The price level is expected to 
move moderately lower. Mainly 
because of monetary factors, no 
violent drop is foreseen. Mr. Edie 
feels that the wholesale index will 
become stabilized at about 10 per 
cent below the recent peak. 

Corporate earnings, before taxes, 
were estimated between $22 and 
$23 billion for 1946. For 1947, the 
projection is $22.5 billion, while 
1948 performance is estimated at 
$20.8 billion. 


Unemployment at the present 
time is estimated at two and one- 
quarter million by Mr. Edie. 
Nevertheless, this represents a level 
of fairly full employment; three or 
four million unemployed would be 
regarded as a fairly normal situa- 
tion. 

Professor Raymond Rodgers of 
New York University, addressing 
the Georgia Bankers Association, 
stated that “despite the ballyhoo, 
we shall not have a long or scvere 
depression. We shall not have to 
take to the lifeboats, although we 
may have to man the pumps.” 

Professor Rodgers points to the 
total of money and credit available 
and the enormous volume of un- 
filled demand in the country, par- 
ticularly for durable consumer 
goods. Even though payrolls drop, 
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wage levels will not drop as in 
1920. Business is planning larger 
expenditures for plants and new 
equipment this year than last 
year; the estimate is $13.9 billion 
as compared with $12 billion in 
1946. 

Even should business activity 
decline by as much as 20 or 40 
per cent from today’s boom levels, 
this will still be a good level by 
any pre-war standard, Professor 
Rodgers remarks. Whether a drop 
of this magnitude develops, he 
states, will depend on the future 
trend of prices and purchasing 
power. Inventory troubles, busi- 
ness failures and consumer resist- 
ance, which have recently come to 
the surface, are a result of prices 
outrunning purchasing power in 
the last twelve months. If the 


gap between prices and purchasing 


power widens with further price 
increases, the recession will be just 
that more serious; on the other 
hand, if the gap narrows, the reces- 
sion will be less serious. 

Under present abnormal condi- 
tions, Professor Rodgers declares 
that price declines will actually 
have a beneficial effect on the 
economy of the country through a 
stimulation of demand. As com- 
pared to any pre-war level, the 
outlook for business is good. Na- 
tional income should be twice as 
great in 1947 as in 1929, although 
we face declining business and 
declining prices as the recession 
develops. 

Dr. Marcus Nadler, consulting 
economist to the Central Hanover 
Bank & Trust Company of New 
York, believes that we are in a 
period of transition from the boom, 
which is now fading out. Or, as 
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Dr. Nadler phrases it, “we are in 
for a period where our economy 
will assume a more normal char- 
acter.” Manufacturers will learn 
that prices of commodities are not 
determined alone by the cost of 
production, and that the law of 
supply and demand will have 
something to do with it. What 
we are experiencing is a conversion 
from a seller’s to a buyer’s market, 
with competition reasserting itself. 
Dr. Nadler feels that we have al- 
ready seen the peak of commodity 
prices, and that a reduction in 
prices will now gradually occur. 

Dr. Nadler voices the opinion 
that the experience of 1920 will 
not be repeated, and that a repeti- 
tion of the economic pattern of the 
post-war adjustment of World War 
I is entirely out of question. For 
one thing, he points out that the 
labor situation today is entirely 
different from what it was in 1920. 
At that time, labor was not organ- 
ized as at present; then, a reduc- 
tion of wages was entirely within 
the power of the individual manu- 
facturer. As this is not the case 
today, he doubts whether we will 
witness any reduction in money 
wages. 


Furthermore, the farm situation 
also presents a contrast. In 1920, 
cotton dropped from 40 cents a 
pound to 12 cents a pound. Such 
a repetition is precluded by price 
“floors” set by the Federal Gov- 
ernment. Co-existent is a vast 
worldwide demand for food and 
farm products, induced by short- 
ages abroad. 

Absent today is the huge specu- 
lation with borrowed money. In 
1920, on the other hand, almost 
everyone speculated with bor- 
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rowed money in securities and 
commodities. Also to be consid- 
ered is the current huge supply of 
liquid assets in the hands of the 
American people. These holdings 
of individuals alone, exclusive of 
business, amount to over $150 
billion. 

Dr. Nadler also calls attention 
to the fact that, ordinarily, when 
commodity prices begin to decline, 
business men generally start to re- 
trench. This policy is based on 
years of bitter experience, wherein 
a decline in commodity prices 
heralded a decline in business 
activity. This happened in 1929 
and 1937. 


Today, however, Dr. Nadler is 
convinced the situation is different. 
For instead of forecasting a pro- 
longed period of poor business, he 
feels that a price decline will 


rectify the maladjustments that 
have crept into our economy; this 
adjustment will make possible a 
period of good business later on. 
A decline in food prices not accom- 
panied by a decline in wages, he 
observes, will mean higher real 
income. People will be able to buy 
more of other items. 


There currently exists a great 
pent-up demand for housing, the 
like of which probably never 
existed before. But great as this 
pent-up demand is, it cannot be 
materialized into production as 
long as labor productivity remains 
at its low level and the price of 
materials, such as lumber, remains 
inflated. But when the cost of 
construction comes down, this 
country will experience an un- 
precedented building boom. 

Industry also needs a large 
amount of machinery and equip- 
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ment, because competition will not 
permit it to operate profitably 
with old and obsolete machinery. 
Coupled with this domestic de- 
mand is a wide demand from 
abroad which will be financed, in 
part, through the International 
Bank. 

States Dr. Nadler: “Right now 

. we are at the beginning of a 
moderate recession. . . . It does 
not mean that you will have to 
seek shelter in your storm cellars. 

. Once this recession is over, we 
will surely enter a period of good 
business.” 

Dwight W. Michener, associate 
director of research of the Chase 
National Bank of New York, also 
feels that the crux of the business 
problem lies in the price factor. 
Discussing general consumer re- 
sistance to high prices, both in 





546 


consumer goods and housing, he 
maintains that prompt price ad- 
justments to new supply-demand 
conditions as they develop, offer 
the only solution. Although ad- 
justments in prices will mean a 
less spectacular rate of business 
for a time, such adjustments—if 
made promptly—mean that the 
period of business reversal will be 
measured in months rather than in 
years. 

A study by the Institute of 
Life Insurance also indicates the 
strength and resiliency of the 
American economy today. Two 
decades ago, from 1923 to 1929, it 
notes, the nation enjoyed its last 
period of peacetime prosperity. 
Outstanding characteristics of that 
period were the relative stability 
of prices and the approximation of 
today’s “full employment” condi- 
tions. The national wealth grew 
about 20 per cent in the decade. 
The year 1926 stands out in these 
prosperous ’20s, for it has long 
been regarded as very favorable 
with respect to the stability and 
balance of prices, wages and other 
elements that make the economy 
run. After comparing conditions 
in 1926 with those existing today, 
the Institute reaches the conclu- 
sion that, on balance, our economy 
today is stronger in many impor- 
tant respects. 

All in all, what seems to be re- 
quired in the immediate future is 
not a decline in production, but a 
decline in prices. If no demand 
existed for goods and commodities, 
there would be ample cause for 
worry—no matter what the price 
level. But the demand today does 
exist, and in important volume. 
What is needed is an adjustment 
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in prices, not production. This 
will tend to cure the imbalance 
now prevailing and should pave 
the way for a period of thriving 
business activity. 


International Finance 


Discussing the “International In- 
vestment of Capital,” John J. Mc- 
Cloy, president of the International 
Bank for Reconstruction and De- 
velopment, calls attention to the 
role of the United States in inter- 
national finance. Since World War 
II, we have become the only major 
source of international credit. 


Great Britain, on the other hand, 
has become a capital importing 
instead of a capital exporting na- 
tion. In addition, most of the 
other highly industrialized coun- 
tries of the world have also been 
ravaged by the war; accordingly, 
they, too, must have a continuing 
net import balance during the 
period of reconstruction. 

In contrast, our own productive 
facilities—great in comparison with 
those of other nations even before 
the war, were untouched by the 
conflict. Now, expanded to a 
capacity never before known or 
even approached, these facilities 
emphasize the ability of the United 
States to be the most important 
capital exporting nation of the 
world. 


Thus, if this country so chooses, 
it has an almost unparalleled op- 
portunity to contribute to the re- 
covery of the world and to its own 
prosperity. In the 19th century, 
it may be recalled, Great Britain 
enhanced its own economic posi- 
tion by financing industrial and 
agricultural development through- 
out the world. Her capital exports, 
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or foreign investments, built rail- 
roads in the Balkans, gold mines 
in South Africa, and rubber planta- 
tions in the Far East. Today, a 
prosperous and expanding world 
economy depends on whether the 
United States assumes the large 
role in international investment 
which its favorable productive 
position makes possible. 


Mr. McCloy remarks that most 
people think of essential interna- 
tional investment merely in terms 
of money. Money, he points out 
is only a measure of the goods and 
services which are the real subject 
of the investment. Currently, 
financing of hydro-electric proj- 
ects, harbors, oil fields, etc., rep- 
resents both an opportunity and 
the satisfaction of a desperate 
need. A great part of the eco- 
nomic community of the world 
has been destroyed or demoralized. 
If economic rehabilitation is not 
made possible, our world economy 
may contract rather than expand; 
in such event, no country, includ- 
ing our own, could escape the ulti- 
mate consequences. 

What is required, of course, is 
long-term capital investment in 
economically sound and productive 
projects which will provide the 
requisite long-term reconstruction 
and development. On an interna- 
tional scale, such investment is the 
function of private capital in the 
capital exporting nations. 

This is where the International 
Bank fits in. Its loans will be 
made primarily out of funds bor- 
rowed by the Bank from private 
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investors. Security for such bor- 
rowed funds will be the capital 
funds of the member nations of the 
Bank, whether paid-in or on call. 
Because of this security, Mr. Mc- 
Cloy observes, and because the 
Bank is not primarily a profit- 
seeking institution, it will be able 
to make loans for projects which, 
though constituting good risks, 
are not sufficiently attractive to 
secure purely private financing. 

Another important reason for 
the establishment of the Bank has 
been the recognized necessity of 
avoiding the misdirection of inter- 
national investment. This misdirec- 
tion was the unhappy experience 
of the United States in the ’20s. 
However, because the Bank is a 
public international agency, it is 
in a position to secure information, 
both with respect to the economy 
of the borrowing country and with 
respect to world economic trends 
generally. Such information is not 
available to private investors. 

Furthermore, since the Bank is a 
public international agency rather 
than a simple lending agency, it is 
in a position to effectively super- 
vise the expenditure of the pro- 
ceeds of the loans which it grants; 
it is also in a position to maintain 
contact, even after the period of 
disbursement, with economic de- 
velopments and trends in borrow- 
ing countries. Finally, since the 
Bank is not primarily a profit 
making institution, it will not be 
subject to the temptation of en- 
couraging excessive, or otherwise 
uneconomic, borrowing by its 
members. 





BANKING NOTES 


More Bank Borrowing Than For 
Many Years 


Bank loans increased more than 
$4,000,000,000 in the six months 
between June 30, 1946 and De- 
cember 31, 1946. The first 1947 
issue of Rand McNally Bankers 
Directory—the Blue Book shows 
the total of bank loans as $36,150,- 
097,000. Loan totals have not 
been that large since December 31, 
1930. 

There is also an increase of 
$254,608,000 in bank holdings of 
“other securities.” These two to- 
gether show an increase of $4,435,- 
263,000 in the high-earning assets 
in banks during the six-months 
period. The total of “other se- 
curities” is larger than it has been 
since December 31, 1940. 

However, there is a net decline 
of $4,895,334,000 in total earning 
assets, but this decline is due to 
a decrease in holding of Govern- 
ment securities amounting to 
$9,330,597,000. This decline is in 
the category of the lowest earning 
rates of all bank assets. 

The amount of cash in banks 
continues to increase. As of De- 
cember 31, 1946, there was $1,996,- 
063,000 more in cash than six 
months previously. However, on 
December 31, 1945, the cash held 
in banks was even more than on 
December 31, 1946. 

Deposits and total assets have 
both fallen off during the six- 
months period, which shows that 
loans and other securities are at 
a higher percentage level, which 


adds to the earning potential of 
bank assets. 

The total of all bank assets de- 
clined during the six-months pe- 
riod $2,773,067,000. Deposits de- 
clined $3,133,771,000. This decline 
was due entirely to the withdrawal 
of government war deposits. 

In the meantime, capital funds 
increased. Capital increased $68,- 
114,000. Surplus increased $176,- 
188,000 and undivided profits and 
reserves increased $34,987,000. 
This represents an increase of 
total capital funds of $279,289,000. 

The first 1947 edition of the 
Rand McNally Bankers Directory 
indicates an encouraging improve- 
ment in bank earnings. 

This issue also shows that there 
are now 829 banks with resources 
of over $25,000,000 each. There 
are 3,167 with resources between 
$5,000,000 and $25,000,000; 8,160 
with $1,000,000 to $5,000,000; 1,919 
with $500,000 to $1,000,000; 528 
with $250,000 to $500,000; and 171 
with resources under $250,000. 

There are 5,017 national banks, 
9,593 state banks, 137 private 
banks, and 98 other banking insti- 
tutions. This is a total of 14,845 
banks in the United States at the 
beginning of 1947. These banks 
have a total of 4,308 branch offices 
so, there are 19,153 banking offices 
to serve American business. 


Foreign Exchange Quotation 
Folder 


Manufacturers Trust Company 
has prepared a folder listing recent 
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quotations of 140 foreign currencies 
of countries ranging from Afghan- 
istan to Yugoslavia. 

This folder also contains two 
useful tables showing the decimal 
equivalents of (1) common frac- 
tions and (2) shillings and pence. 

Copies may be obtained from the 
bank’s Foreign Department at 55 
Broad Street, New York City. 


Bank Aid to Small Business 
Expanded 


To aid business men who are 
as much in need of counsel as they 
are of credit, the Small Business 
Credit Commission of the Amer- 
ican Bankers Association has 
launched an expansion of its, na- 
tional program devoted to the wel- 
fare of small enterprises. The 
Commission urged banks to make 
themselves community headquar- 
ters for business information 
through establishing in each insti- 
tution a well rounded library of 
business reference material. 

The project is explained in a 
booklet, “Small Business Aids,” 
mailed to all A.B.A. member banks 
which tells the banks how to 
establish such business libraries 
fitted to the needs of each com- 
munity. It lists sources of infor- 
mation, describes pamphlets and 
booklets useful to business men, 
and offers the services of the 
A.B.A. Small Business Credit 
Commission in obtaining this ma- 
terial. 


New School For Bankers Opens 
This Summer 


A new school for bankers will 
open its doors this summer when 
the Junior Mortgage Officer Train- 
ing Course convenes at the Uni- 
versity of Illinois on July 7. 
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The course is sponsored by the 
Department of Mortgage and Reai 
Estate Finance of the American 
Bankers Association jointly with 
the Division of University Exten- 
son and the Small Homes Council 
of the University of Illinois. 

An intensive two-week course 
will be given in the principles of 
home mortgage lending and their 
practical application. The pro- 
gram is designed primarily for 
mortgage lending personnel whose 
experience in this field is somewhat 
limited. 

Classes will be held on the cam- 
pus of the University of Illinois at 
Urbana. Enrollment is limited to 
fifty men to allow more intimate 
discussion of mortgage problems 
of the individual students than 
would be possible with a larger 
group. The faculty is drawn from 
the staff of the University of 
Illinois, from banking, and from 
government agencies in the mort- 
gage financing field. Extensive 
use will be made of the research 
facilities of the Small Homes 
Council of the university. 


People of Moderate Means Are 
Largest Users of Trust Services. 


People of moderate means are 
the largest users of trust services 
in the United States, according to 
a survey of the annual income 
from trusts which has just been 
completed by the Trust Division 
of the American Bankers Associa- 
tion. 

Findings of the survey an- 
nounced recently by Evans 
Woollen, Jr., president of the 
Trust Division and president of 
the Fletcher Trust Company, 
Indianapolis, Indiana, show that 
54 per cent of all trusts adminis- 
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tered by banks and trust com- 
panies of the United States have 
an annual income of less than 
$1,200 each, with an average in- 
come of $370 annually. For 73.5 
per cent of all trusts the income 
is less than $3,000 each and the 
average income is $788 annually. 

“Results of this survey,” Mr. 
Woollen said, “emphasize the fact 
that trust services are available 
to meet the needs of people from 
every income group.” 


Tellers’ Forum 


That old adage “an ounce of 
prevention is worth a pound of 
cure” is the moral behind the 


Tellers’ Forum of the Flushing 
National Bank, Flushing, N. Y. 
The Forum is a bi-weekly affair 
attended by all our tellers includ- 
ing the Savings teller as well as 
our operating officers, reports this 


bank, “The idea arose from a 
conversation between several of 
our officers following an error in 
our teller’s department in which 
case the bank suffered a minor 
loss. 

“The out-of-the ordinary trans- 
action, it was generally agreed, 
was the one that exposed our 
tellers to risks and such trans- 
actions have a way of occurring 
while a teller is industriously try- 
ing to dispose of a line of cus- 
tomers on a busy day. 

“The purpose of the Forum, 
therefore, was to stir up lively dis- 
cussion on infrequently handled 
transactions with a view of airing 
in a friendly atmosphere any vague 
notions or misapprehensions that 
may have crept into the tellers 
understanding of their jobs. 

“We have always tried to im- 
press our tellers with the necessity 
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of referring to officers any trans- 
action which does not readily fit 
into the rules under which they 
operate. The Forum was not in- 
tended to develop their ability to 
the point where they can rule on 
extraordinary situations them- 
selves. It has, however, broad- 
ened them to the point where they 
now refer to an officer a matter in 
which a risk angle exists where 
formerly their sense of perception 
might not have alerted thera to 
this extent. 

“Joseph P. Enright, cashier and 
comptroller, prepares a rough 
agenda for the discussions and in- 
troduces hypothetical situations to 
launch a particular point. In the 
first meeting five different situa- 
tions were set up for discussion 
material, but the spirited ques- 
tions and cross-questions which 
followed the first two matters con- 
sumed one hour, although the time 
allotted for each meeting is forty- 
five minutes. 

“The meetings have come to 
mean also a clearing house for bits 
of information about our cus- 
tomers, which are of interest to 
our officers. New business pros- 
pects, the investigation into a 
customer’s muttered complaint, or 
the felicitating of a businessman on 
his progress, are possible through 
these bits of gossip. 

“We are happy to report that 
since the Forum’s inception we 
have not been faced with a single 
loss situation. While prior to the 
meetings our tellers considered 
themselves equal to their tasks 
and rightly so to a degree, we now 
feel that they are developing 
themselves to a point where their 
value to the bank is greatly en- 
hanced.” 





Banks. 


BOOKS FOR BANKERS 


America Neeps anp Resources. By J. 
Frederic Dewhurst & Associates. New 
York: The Twentieth Century Fund, 
330 West 42nd Street. 1947. Pp. 812. 
$5.00. This survey covers records of pro- 
duction, consumption and _ economic 
change in the United States within recent 
decades, and in many instances it goes 
as far back into our economic history 
as reliable records exist. It ranges over 
broad-gauged basic data on population 
growth, national income, trends in em- 
ployment, working hours, output per 
man-hour, and similar subjects. It gets 
down into detailed analyses such as 
indexes of passenger traffic, crop yields 
per acre, and consumption expenditures 
for single items such as shoes. It is also 
an informed guide for the future provid- 
ing those who work and plan in each 
separate field, as well as those whose 
concern is the economy as a whole, with 
the bench marks essential to intelligent 
planning and appraisal. 


New York: Standard & Poor’s 
Corporation, 345 Hudson Street. 1947. 
Pp. 25.A basic analysis of the present 
position of the banks. Discusses such 
factors as: Earnings, deposits, asset dis- 
tribution; loans; investments; money 
rates; non-banking income; expenses and 
taxes; earnings-dividends; statistical data 
and ratio analysis. 

1 


Cuina’s Economic AND FINANCIAL 


Reconstruction. By Arthur N. Young. 
New York: The Committee on Inter- 
national Economic Policy, 405 West 
117th Street. 1947. Pp. 81. The Com- 
mittee presents this study as the con- 
sidered reflections of an American 
economist who has been close to the 
center of events in China for a longer 
period than almost any other foreign 
servant of the Chinese people. 


CreDIT AND COLLECTION PRINCIPLES AND 


Practice. By Albert F. Chapin. New 
York: McGraw-Hill. 1947. Pp. 654. 
$5.00. For nearly two decades this text 
has been widely used and well liked by 
teachers everywhere, and has continu- 
ously maintained its place as one of the 


Economic 


Facts AND 


best treatments of the subject available. 
Following the same general plan of 
previous editions, the book presents the 
principles and practice of commercial 
credit in relation to the wholesaler, the 
manufacturer, and the bank. Now the 
author has revised the text to bring the 
material into conformity with present- 
day economic conditions and business 


practice. 
) 


Dictionary or Paper Money. By John A. 


Muscalus. Published by the author at Box 
No. 185, Bridgeport, Penn. 1947. Pp. 
16. $1.50. Lists and defines the official 
and popular names of paper money 
issued in this country from Colonial 
times to the present as indicated by 
money on paper (1) the terms found 
in historical works, State and Federal 
statutes, and numismatic literature; (2) 
the identifying names on the paper 
money itself as revealed by an examina- 
tion of thousands of specimens of paper 
money and (3) ‘the classes and classifi- 
cation of paper money. Should be of 
value to those who wish to know the 
meaning of certain names on paper 
money, or to those who have specimens 
of paper money and would like to get 
additional information. 


Gumpeposts FoR  BUvusINEsS 
Puannina. By Murray Shields. New York: 
Bank of the Manhattan Company, 40 
Wall Street. 1947. Pp. 12. This is a 
time to “prepare for competition, to 
redouble efforts to increase efficiency and 
cut costs and to adopt aggressive and 
realistic sales and advertising programs.” 


Economic REsEARCH AND THE DerEvELOP- 


MENT OF Economic ScreNcE AND PusLic 
Poutcy. New York: National Bureau of 
Economic Research, 1819 Broadway. 
1947. Pp. 198. $1.00. Twelve papers 
presented at the twenty-fifth anniversary 
meeting of the National Bureau of Eco- 
nomic Research. 


Figures ON GOVERNMENT 
Finance. 1946-1947. New York: Tax 
Foundation, 30 Rockefeller Plaza. 1947. 
Pp. 144. A reference book on the fiscal 


551 





RaILroaD 


552 


operations of Federal, state and local 
government. All data are from official 
sources. Interpretation has been avoided. 


OpporTUNITIES AND PITFALLS IN ForeIGN 


Trave. Bank of the Manhattan Com- 
pany, 40 Wall Street, New York. 1947. 
Pp. 16. This analysis of the favorable 
and unfavorable aspects of this country’s 
foreign trade is the consensus of opinion 
of the officers of this bank’s foreign 
department. “The potentialities are 
great, but until the outlook is clearer 
than it is today, businesses contemplat- 
ing an expansion of their foreign opera- 
tions will be well advised to proceed 
cautiously, to select their markets with 
care, and to make allowances for the 
inevitable pitfalls in a world whose 
economic, political and social future is 
an obscure as ours is today.” 


Private InvEstMENT IN A CONTROLLED 


Economy. By Samuel Lurie. New York: 
Columbia University Press. Pp. 243. 
$3.00. This volume covers the course of 
private industrial investment in pre-war 
Nazi Germany during the period 1933-39. 
It affords an analytical case study of 
what happens in an economy when pri- 
vate enterprise is subordinated to a sys- 
tem of centralized economic control. In 
such a situation, of course, operation of 
traditional price and market mechanisms 
is superseded and displaced. 

While German industry remained 
private in a formal sense, its activities 
were officially directed into govern- 
mentally selected channels. Main purpose 
of government policy was a complete 
utilization of German economic resources 
in preparation for continental domina- 
tion through military power. Since 
military equipment was most desired, the 
Nazis reserved the whole supply of funds 
in the investment market, as well as 
funds from institutional savings. Mili- 
tary outlays were financed at the expense 
of the consumer. 

The author gives a most invaluable, 
detailed exposition of the effect upon 
each sector of the economy under a 
governmental program which, while pre- 
serving a facade of private enterprise, 
dictated the direction of industrial 
activity and investment. 


ConsoLipATION UNDER THE 
TRANSPORTATION Act oF 1920. By 
William N. Leonard. New York: Co- 
lumbia University Press. Pp. 350. $4.00. 
1946. This is an objective appraisal of 
the efforts to consolidate the nation’s 
many railroads into a number of unified 
systems. Starting with the Transporta- 
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tion Act of 1920, the development of 
planned consolidation is traced down to 
the present. A great mass of pertinent, 
historical data is presented with great 
clarity. 

Dr. Leonard, who was Transportation 
Officer of the Office of Civilian Require- 
ments of the War Production Board, has 
had more than an academic interest in 
the affairs of our Class I carriers. Evi- 
dence of his firm grasp of the consolida- 
tion problem can be gained from his 
detailed presentation of the underlying 
difficulties that spelled the failure of 
the great majority of merger efforts in 
the past twenty-seven years. Neverthe- 
less, he expresses a well-founded opinion 
that, in the public interest, efforts toward 
consolidation should not be relaxed. The 
author feels that consolidation must be 
made compulsory and emphasizes the 
fact that it must be properly planned as 
well. 

It is to be hoped that the Congressional 
Committees on Interstate Commerce, 
and the Interstate Commerce Commis- 
sion as well, have given this volume a 
thorough reading. Certainly, it is from 
their combined efforts that a new start 
toward consolidation must receive its 
impetus. 


Sreppinc Stones Towarps THE FurTure. 


By Arthur F. Burns. New York: Na- 
tional Bureau of Economic Research, 
1819 Broadway. 1947. Pp. 91. The 
twenty-seventh annual report of the 
National Bureau of Economic Research. 


Tue Atuminum Cartet. By Louis Marlio. 


Washington, D. C. The Brookings In- 
stitution. 1947. Pp. 130. $1.50. This 
is an authoritative study of one of the 
most important international cartels. 
The author, a member of the staff of 
the Brookings Institution since 1942, was 
formerly chairman of the Aluminum 
Cartel and thus speaks from accurate 
inside knowledge. 


Interested in 
banking books? 


Send for our complete 


catalogue 


Bankers Publishing Co. 


465 Main Street 
CAMBRIDGE 42, MASS. 
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What every bride shouldnt know: 


Waar it’s like to be poor... 

What it’s like when your first-born 
needs an expensive doctor—and you 
can’t afford it... 

What it’s like never owning a home of 
your own... 

What it’s like not being able to send 
your kids to college... 

What it’s like to see the Joneses and 
the Does and the Smiths able to travel 
abroad—but never you. . 

What it’s like to have to keep telling 
yourself, ““He may not have money, but 
he’s my Joe.” 


There is no cure-all for all these things. 


But the closest thing to it for most 
of us is buying U. S. Savings Bonds — 
automatically. So here’s a bit of friendly 
advice for newlyweds: 


Get on the Payroll Savings Plan 
where you work or the Bond-a-Month 
Plan where you have a checking account. 


Kither plan helps you save money 
regularly, automatically, and surely, for 
the things you want. 


It’s one of the finest things you can do 
to start married life right. 


Save the easy, automatic way...with U.S. Savings Bonds 


Contributed by this magazine in co-operation 


with the Magazine Publishers of America as a public service. 
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* 700, 000,000 People Will Read and Hear 


ASK ATYOUR BAK SE YOU BANKER?” 


* 


ewe Ke Kr Kr Kr KKK KKK kK i a i a ae a a ae a ae a a! 
* 


i lee are millions of professional and 
business people who are able to buy 
U. S. Savings Bonds regularly. And they'll 
want to buy when yoz tell them about the 
simple BOND-A-MONTH PLAN. 


This promotion is important to you. The 
high-plane publicity conducted by the 
Treasury Department will reflect prestige 
and good will for your bank. Regular sav- 
ing will be encouraged ...and thrifty cus- 
tomers are better bank customers. 





But most important, you will have the 
satisfaction of knowing that you are con- : 4 
tributing to the financial stability of your | 
country by helping to spread the ownership 
of the public debt. 


Your bank is in the public eye! Keep it 
there by using the statement inserts, leaflets, 
and displays available to you without cost. 





This is a pubs service contribution of 
in cooperation with the Treasury Department 


and The American Bankers Association. 











